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THE RT. HON. JAMES BRYCE 


By Epwarp MANSON 


OT long ago the Yournal of Compara- 

tive Legislation in giving an appre- 
ciation of Mr. Bryce said: “Politics have 
of late seemed to claim Mr. Bryce for their 
own. They have, however, filled but a 
fragment of a singularly varied career. 
He has cultivated literature and history 
with signal success; he has been a traveller 
and explorer: long ago he won a great 
academic reputation; and more recently 
he has shown himself a skilful adminis- 
trator and a powerful and ready debator. 
To describe concisely and accurately the 
place in English life of one who has attained 
a foremost position in the House of Com- 
mons, who has been Professor of Civil 
Law, Under Secretary of State for Foreign 
Affairs, Chancellor of the Duchy of Lan- 
caster, President of the Board of Trade, 
and a Cabinet Member — who has climbed 
Mount Ararat and has been President of 
the Alpine Club — who has written works 
so diverse as ‘‘The Flora of the Island of 
Arran,” “The Holy Roman Empire,’’ and 
‘The American Commonwealth’’ — and who 
can address a popular assembly in French, 
German or Italian—is difficult. If he 
has found little leisure for the exercise of 
the legal profession, what he has written — 
notably his essays on jurisprudence, make 
every lawyer his debtor. Of the many 
books which have flowed from his prolific 
pen two at least —‘‘The Holy Roman 
Empire’’ and “The American Common- 
wealth’’ have become classics, and in the 
many years which have passed since their 
publication, their reputation has steadily 
grown. It is often a sore disappointment 
to Englishmen talking of their men of 





letters and lawyers with foreigners to find 
that names much extolled here are almost 
unknown beyond our borders. It is not so 
with Mr. Bryce. He is one of a very small 
group of Englishmen who are held in high 
honor by the scholars of France, Ger- 
many and America. He is indeed every- 
where known and not least for his services 
to the causes which this Journal seeks to 
further. 

It is with these— Mr. Bryce’s contri- 
butions to Jurisprudence — that this sketch 
is namely concerned: for of all his many 
activities they are perhaps the least known 
and appreciated. 

OXFORD DAYS. 

When Queen Elizabeth asked young 
Francis Bacon how old ‘he was the pre- 
cocious young courtier replied ‘“‘Two years 
younger than your Majesty’s happy reign.” 
The youthful Bryce might have made the 
same reply to Queen Victoria. His career 
like Bacon’s has synchronised with a remark- 
able epoch of our national history and there 
are few of the many sided developments 
which have not enlisted his sympathies or 
in which he has not borne a part. Coming 
to Oxford, as so many clever young Scotch- 
men do, to complete his university course, 
he won a scholarship at Trinity — one of 
the leading colleges at Oxford — and from 
that beginning went on to a long series of 
academic successes. He gained the Gars- 
ford Prize for Latin verse and prose, the 
Vinerian Law Scholarship, the Latin Essay, 
the Craven, and the Arnold (historical) 
Prize. He took a double first — in Literes 
Humaniores and in the school of Law and 
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Modern History and was elected to a fel- 
lowship at Oriel — one of the most coveted 
distinctions at Oxford. In the common- 
room of Oriel he had the stimulating com- 
panionship of Dr. Stubbs, then busy with 
his researches with English constitutional 
history, while at Corpus Sir Henry Name 
was delivering those brilliant and suggestive 
lectures on ‘Ancient Law’ which have 
created a new era in the history of jurispru- 
dence. 

But charming as the academic life at 
Oxford is for a time, it is still a quiet back- 
water, detached from the main current of 
life. Energetic spirits chafe at its philoso- 
phic calm and yearn to be in the full stream 
of human life. Bryce was one of these and 
he chose the career ‘“‘ouverte au talent.” 
In 1867, just forty years ago, he was called 
to the Bar by Lincoln’s Inn, took chambers 
in the Temple, No. 6 Crown Office Row, and 
went the Northern Cicruit. The judicial 
Bench was then remarkably strong. In the 
Queen’s Bench was the brilliant Cockburn, 
the Lord Chief Justice, and the learned 
Blackburn. Lord Chelmsford was Chan- 
cellor, Turner and Cairns were Lord Jus- 
tices of Appeal. Willes, one of the greatest 
exponents of the common law of England, 
was at the Common Pleas; Brommel was a 
Baron of the Exchequer Sir Lurkingham 
was making the law in Admiralty by his 
luminous judgments. In his ‘Studies in 
Contemporary Biography’ Mr. Bryce has 
given us some admirable appreciations of 
the great men he has known —the men 
whose fame has gone forth into all lands. 
Gladstone and Disraeli, Manning and Free- 
man, Parnell and Dean Stanley and not 
the least interesting among them are the 
sketches of the two most eminent judges 
of his time, Lord Cairns and Sir George 
Jessel. 


LORD CAIRNS AS A JUDGE. 


‘“‘Cairns,’”’ he says, ‘‘ was broad, massive, 
convincing with a robust urgency of logic 
which seemed to grasp and fix you, so that 





while he spoke you could fancy no con- 
clusion possible save that toward which 
he moved. His habit was to seize upon 
what he deemed the central and vital 
point of the case, throwing the whole 
force of his argument upon that one point 
and holding the judge’s mind fast to it. 
Palmer (Lord Selborn) made an admirable 
Chancellor and shewed himself more zealous 
for reform than did Cairns. But Cairns 
was the greater judge, and became to the 
generation which argued before him a 
model of judicial excellence. In hearing 
a case he was singularly patient, rarely 
interrupting counsel and then only to put 
some pertinent question. His figure was so 
still, his countenance so impassive that 
people sometimes doubted whether he was 
really attending to all that was urged at the 
Bar. But when the time came for him 
to deliver judgment, which in the House 
of Lords is done in the form of a speech, 
addressed to the House in moving or sup- 
porting a motion that is to become the 
judgment of the tribunal, it was seen how 
fully he had apprehended the case in all 
its bearings. His deliverances were never 
lengthy but they were exhaustive. They 
went straight to the vital principles on 
which the question turned, stated these in 
the most luminous way and applied them 
with unerring exactitude to the particular 
facts. He is as a storehouse of fundamen- 
tal doctrines that his judgments are so 
valuable. They disclose less knowledge 
of case law than do those of some other 
judges, but Cairns was not one of the men 
who love cases for their own sake and he 
never cared to draw upon, still less to dis- 
play, more learning than was needed for 
the matter in hand. He wasin the grasp of 
the principles involved, in the breadth of 
view which enabled him to see these prin- 
ciples in their relation to one another, in 
in the precision of the logic which drew 
conclusions from the principles in the per- 
fectly lucid language in which the prin- 
ciples were expounded and applied that his 
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strength lay. Herein he surpassed the most 
eminent of contemporary judges the then 
Master of the Rolls for which Jessel had 
perhaps a quicker mind than Cairns he 
had not so wide a mind nor one so thor- 
oughly philosophical in the methods in 
which it moved.” 


SIR GEORGE JESSEL AS A JUDGE. 


“The Rollo Court used to present while 
he (Jessel) presided over it a curious and 
interesting sight which led young counsel, 
who had no business to be there to frequent 
it for the mere sake of watching the judge. 
When the leading counsel for the plaintiff 
was opening his case, Jessel listened quietly 
or the first few minutes only, and then 
egan to address questions to the counsel, 
at first so as to guide his remarks in a par- 
ticular direction, then so as to start his 
ourse altogether and turn his speech into 

series of answers to the Judge’s interroga- 
tories. When by a short dialogue of this 
kind, Jessel had possessed himself of the 
vital facts, he would turn to the leading 
counsel for the defendant and ask him 
whether he admitted such and such facts 
alleged by the plaintiff to be true. If 
these facts were admitted the Judge pro- 
ceeded to indicate the view he was disposed 
to take of the law applicable to the facts, 
and by a few more questions to the counsel 
on the one side or the other, as the case 
might be, elicited their respective legal 
grounds of contention. If the facts were 
not admitted, it of course became necessary 
to call the witnesses or read the affidavits — 
processes which the vigorous impatience 
of the Judge considerably shortened, for 
it was a dangerous thing to read to him 
any irrelevant or loosely drawn paragraph. 
But more generally his searching questions 
and the sort of pressure he applied so cut 
down the issues of fact that there was 
little or nothing left in the controversy 
regarding which it was necessary to examine 
the evidence in detail, since the counsel 
felt that there was no use in putting before 


him a contention which they could not 
sustain under the fire of his criticism. 


| Then Jessel proceeded to deliver his opinion 


| and dispose of the case. 





The affair was 
from beginning to end far less an argument 
and counter argument by counsel than an 
investigation directly conducted by the 
Judge himself in which the principal func- 
tion of the counsel was to answer the 
Judge’s questions concisely and exactly so 
that the Judge might as soon as possible 
get to the bottom of the matter.” 


IN PRAISE OF THE CIVIL LAW — 
THE ROMAN JURIST. 

A few years after his call to the Bar the 
Regius Professorship of Civil law at Oxford 
fell vacant, and Mr. Bryce was appointed 
to the post. It had peculiar advantages, 
for it kept the London barrister in touch 
with University life. At Oxford he could 
study law in its scientific aspect, at West- 
minster and Lincoln’s Inn he watched and 
worked at its practical administration. 
The inaugural lecture which he delivered 
on his appointment is an eloquent plea 
for the study of the Civil Law — Rome’s 
great gift to the world: ‘‘no people ever”’ 
he says, “formed so worthy a conception 
of what law ought to be.” “What is 
it’’ he goes on to ask, ‘“‘which we admire 
in the Roman jurists and in the Roman 
law generally? The characteristic merits 
of the Roman law are its reasonableness 
and its consistency. It is pervaded by a 
spirit of good sense, except in two depart- 
ments, those of the paternal power and of 
slavery, its rules almost always conform 
to considerations of justice and expediency. 
Very little needs to be excused as the 
result of historical causes. Even slavery 
and the patria popestas—the former 
universal in the ancient world, the latter 
so deep rooted among the Romans that it 
could never be altogether expunged — are 
in the later centuries so steadily and care- 
fully mitigated that most of their old 
harshness disappears. The moral tone of 
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the law is, take it all in all, as high as that 
of any modern system, and in some few 
points higher than our own. By its con- 
sistency, I mean the harmony and sym- 
metry of its parts, the maintenance through 
a multiplicity of details of the leading 
principles, the flexibility with which these 
principles are adapted to the varying needs 
of time, place and circumstance. So the 
excellence of the jurists resides in their 
clear practical sense, in the air of enlighten- 
ment and of what may be called intellectual 
urbanity which pervades them. Most of 
them express themselves with a concise 
neatness and finish which give us the 
truth of their view in the fewest and simplest 
words. They dislike what is arbitrary or 
artificial, taking for their aim what they 
call elegance (elegantia juris), the plastic 
skill, so to speak, in developing a principle 
which gives to law the character of art, 
preserving harmony, avoiding exceptions 
and irregularities. Yet they never sacrifice 
practical convenience to their theories, 
nor does their deference to authority pre- 
vent them from constantly striving to 
correct the defects of the law as it came 
down from their predecessors. 

Compare Lord Coke, for instance or Lord 
St. Leonards with Papinian or Gaius. 
Lord St. Leonards was a man much 
admired by the profession and his books 
seemed an authority unsurpassed or indeed 
equalled by any other legal writers of the 
century. His knowledge was immense and 
it was minute. His treatises show the 
same acuteness and ingenuity in arguing 
from cases, which his forensic career 
displayed. But these treatises are a mere 
accumulation of details, unillumined and 
unrelieved by any statement of general 
principles. In literary styles and no less 
in the case and quality of his intellect 
he is harsh and crabbed. How different 


are the Roman jurists. They reason and 
they write as men who have been thoroughly 
trained, who have been imbued with a 
large and liberal view of law, who have 





philosophy and analysis and the sense of 
historical development at their command.”’ 
Twenty-two years later in delivering his 
valedictory address he was constrained to 
admit the occasions on which the practic- 
ing lawyer in England can make a profes- 
sional use of Roman law are but rare. 
“Once,” he says, ‘“‘in addressing the House 
of Lords on a Scotch appeal, I discovered a 
pretext for quoting the Dzgest, which that 
august body received with grave approval as 
not unbefitting the large survey they are 
wont to take of every matter which comes 
before them: but he bated not one jot of his 
claims on behalf of the Civil Law as an 
educational discipline and as an interpreter 
of all the modern continental systems. 


ROME AND GREAT BRITAIN. 


In the Studies in Comparative Law — 
which contain Mr. Bryce’s most valuable 
contributions to jurisprudence —he has 
drawn a series of instructive parallels 
between Rome and Great Britain — in 
the ‘‘ History of their Legal Development,”’ 
in their “Methods of Law,” and their ‘‘ Mar- 
riage and Divorce.’”’ One of the most 
striking of these parallels is a comparison 
of the Roman Empire and the British 
Empire in India as conquering and ruling 
powers acquiring and administering domin- 
ions outside the original dwelling place of 
their peoples and impressing upon those 
dominions their own type of civilization. 
Among other points of similarity he notes 
their road making, their tolerant attitude 
towards religion, their beneficent despotism 
in the case of subject races; but he finds 
the vital secret of their success in the 
character of the conquerors. ‘Both tri- 
umphed by force of character. The triumph 
of the Romans was a triumph of character 
as their poet felt when he penned the famous 
line: 


““Moribus antiquis stat res Romana viris 


qul.”’ 
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And after the inhabitants of the city had 
ceased to be the heart of the empire this 
consciousness of greatness passed to the 
whole population of the Roman world 
when they compared themselves with the 
barbarians outside their frontiers. 

The conquest of India (by the British) 
was a splendid achievement, more striking 
and more difficult, if less romantic than 
the conquest of Mexico by Cortez or the 
conquest of Peru by Pizarro. Among 
the English as among the Romans the 
sense of personal force, the conscious ascen- 
dency of a race so often already victorious, 
with centuries of fame behind them, and 
a fine contempt for the feebler folk against 
whom they were contending, were the 
main sources of that dash and energy and 
readiness to face any odds, which bore 
down all resistance. These qualities have 
lasted into our own time. No more bril- 
liant examples were ever given of them 
than in the defence of the fort at Luck- 
now and in the seige of Delhi at the time 
of the Indian mutiny of 1857-8. 

It is by these qualities that the English 
continue to hold India. In the higher 
grades of the civil administration which 
they fill there are only about one thousand 
persons, and these one thousand control 
two hundred and eighty-seven millions, 
doing it with so little friction that they 
have ceased to be surprised at the extra- 
ordinary fact. 

The British Raj fills them with a sense 
of mystery and awe. I heard at Lehore, 
an anecdote which slight as it is illustrates 
the way in which the native thinks of these 
things. A tiger had escaped from the 
zoological gardens and its keeper hoping 
to lure it back followed it. When all 
other inducements had failed he lifted up 
his voice and solemnly adjured it in the 
name of the British government to which 
it belonged to come back to its cage. The 
tiger obeyed. It reminds us of another 
story told by W. Haldane. A traveller 
who had penetrated into a remote part 





of India found the natives offering up a 
sacrifice to a far off but all powerful god 
who had just restored to the tribe the land 
which the government of the day had 
taken from it. He asked the name of the 
god. The reply was, ‘““We know nothing 
of him but that he is a good god and that 
his name is the Judicial Committee of the 
Privy Council.’’ 

The Nature of Sovereignty, The Relation 
of Law and Religion, the Law of Nature, 
the Constitution of the United States 
as seen in the Past Primitive Iceland are 
often topics on which Mr. Bryce discourses 
with the knowledge and insight of an 
accomplished scholar and man of the world. 
A curious and strangely interesting picture 
it is which Mr. Bryce gives us here of 
Ultima Thale with its little groups of 
inhabitants scattered along the edges 
of abarren desert interior of glaciers, 
precipices and morasses. Its wild blood 
feuds, its voracity and plunderings, yet 
united through it all by its judicial “ Alpine,”’ 
one of the oldest national assemblies of 
the world) a folk court presided over by 
the ‘‘ Law-say Man,” or speaker of the Law 
whose duty it was to recite aloud each 
year the whole of the common law, to 
rehearse the formulas of actions and to 
answer all questions which might be put 
as to the provisions of the law. 


JUSTINIAN. 

His article again on Justinian is an 
instructive account of the great reform 
associated with that Emperor’s name. The 
law of the Roman empire when Justinian 
ascended the throne was in a state of great 
confusion. There was the old law (jus 
vetus) and there was the new law (jus 
novum). The old law comprehended (1) the 
statutes (/eges) passed under the republic 
and early empire; (2) the decisions of the 
Senate (senatus consulta); and (3) the 
writings of the jurists, more particularly 
of those jurists to whom the right of declar- 
ing the law with authority (jus respondendi) 
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had been committed by the emperors. 
These writings formed a vast mass of 
literature. They were so scarce and so 
costly that even the public libraries had 
nothing approximating to a complete 
collection; full also of discrepancies and 
contradictions, though special weight at- 
tached to the writings of five eminent 
jurists, Papinian, Paulus, Ulpian, Modes- 
tinus and Gaius. The new law (jus novum) 
consisted of the ordinances of the emperors 
promulgated during the middle and later 
empire (edicta, rescripta, mandata, decreta) 
usually called by the general name of 
Constitutiones and now in a condition not 
much better. 

Immediately on his accession in 528, 
Justinian appointed a commission to deal 
with the imperial constitutions (jus novi). 
The commissioners ten in number were 
directed to go through all the constitutions 
to select such as were of practical value to 
retrench all unnecessary matter and gather 
them in order of date into one volume, 
getting rid of any contradictions by omit- 
ting one or other of the conflicting passages. 
These statute Law commissions as we may 
call them set to work forthwith and com- 
pleted their task in fourteen months. 

This Codex Constitutionum was formally 
promulgated and enacted as one great 
consolidating statute in 529, all imperial 
ordinances not included in it being repealed 
at one stroke. 

The success of this first experiment 
encouraged the emperor to attempt the 
more difficult enterprise of simplifying 
and digesting the older law contained in 
the treatises of the jurists. A new com- 
mission was appointed (Dec. 530) consisting 
of sixteen —the president tribune (Quaeter 
of the Empire), four professors of law and 
eleven practicing advocates. They were 


instructed to procure and peruse all the 
writings of all the authorized jurists (i.e. 
those who had enjoyed the jus respondendt) 
to extract from their writings whatever 
was of the most permanent value, avoid- 


divide each book into titles. 





ing repetition and contradictions and giving 
only one statement of the law on each 
point. They were to distribute the results 
of their labors into fifty books and sub- 
These direc- 
tions were carried out with surprising 
speed. Though the mass of literature 
which had to be read through consisted of 
no less than 2,000 treatises comprising three 
millions of sentences the commissioners 
presented their selection of extracts to 
the Emperor within three years (in 533), 
and he published it the same year as an 
imperial statute. “This is the volume 
which we now call the ‘“‘ Digest ’’ (Digesta) or 
Pandects. It is the most precious mon- 


ument of the legal genius of the Romans, ~ 


and whether we regard the intrinsic merits 
of its contents or the prodigious influence 
it has exerted and still exerts, the most 
remarkable law book the world has seen.”’ 


THE LAWYER IN POLITICS. 


Mr. Bryce entered Parliament as mem- 
ber for the town Hamlet in 1880 and has 
been there ever since. It has been said 
that the House of Commons is “strewn 
with the wreck of lawyers’ reputations.”’ 
‘‘Lawyers”’ as Mr. Bryce has himself said, 
‘“‘are under the double disadvantage of having 
had less leisure than most other members to 
study and follow political questions, and of 
having contracted a manner and style of 
speaking ill suited to an assembly which 
listens with impatience to a technical or 
forensic method of treating the topics which 
come before it.’”’ May it not be added that 
the lawyer is strongly suspected of taking 
up politics more as a useful move in the pro- 
fessional game than from any sincerity of 
conviction? To this common fate of the 
political lawyer Mr. Bryce has been a bril- 
liant exception. As a debator, as a party 
leader, and as an administrator, whether at 
the Foreign office, the Board of Trade or 
Dublin Castle he has earned high distinction 
and he has crowned his career in the still 
higher and nobler office which he now holds, 
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the office of drawing more closely the bonds 
which unite the two great English speaking 
nations of the world. 


THE ASCENT OF ARARAT: A RELIC OF 
NOAH. 


Here is a concluding picture: the learned 
civilian, the busy barrister, the active mem- 
ber of Parliament, mounted on a Caucasian 
steed with pistols stuck in his belt, snow- 
spectacled and brandishing a heavy ice axe 
in the intervals a bridle and a big white 
umbrella. Before him the glittering peak 
of Ararat beginning like an eastern beauty 
to draw over its face the noonday veil of 
cloud. In the foreground, the first simple 
life of the world, a band of Kurds with their 
beautiful flocks, the exquisite colors of the 
women’s dresses and ornaments, their own 
graceful figures, the clear pool, the rolling 
pasture. 

‘“‘Mounting steadily along the same ridge, 
I saw at a height of over thirteen thousand 
feet, lving on the loose blocks, a piece of 
wood about four feet long and five inches 
thick, evidently cut by some tool and so 
far above the limit of trees that it could 
by no possibility be a natural fragment of 
one. Darting on it with a glee that as- 
tonished the Cossack and the Kurd, I 
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held it up to them, made them look at it 
and repeated several times, the word 
“‘Noah.”” The Cossack grinned, but he 
was such a cheery genial fellow that I 
think he would have grinned whatever I 
had said and I cannot be sure that he took 
my meaning and recognised the wood asa 
fragment of the true Ark. Whether it 
was really gopher wood, of which material 
the Ark was built, I will not undertake 
to say, but I am willing to submit to the 
inspection of the curious the bit which I 
cut off with my ice axe and brought away. 
Anyhow it will be hard to prove that it is 
not gopher wood. And if there be any 
remains of the Ark on Ararat at all—a 
point as to which the natives are perfectly 
clear — here rather than the top is the 
place where one might expect to find them. 
Since in the course of ages they would get 
carried down by the onward movement 
of the snow beds along the declivities. 
This wood, therefore, suits all the require- 
ments of the case —in fact, the argument 
is, for the case of a relic, exceptionally 
strong; the Crusaders who found the holy 
lance at Antioch, the archbishop who 
recognized the holy coat at  Treves, 
not to speak of many others, proceeded 
upon slighter evidence. ”’ 


Lonpon, ENGLAND, August, 1907. 











512 THE GREEN BAG 


CONSTRUCTIVE 


CONTRACTS 


GeorceE P. CosTIGAn, JR. 


N a discussion carried on in the Columiia 
Law Review by Professor Walter W. Cook 
and Mr. John S. Ewart in regard to the 
essential nature of “‘Agency by Estoppel,’’! 
the real difficulty confronting the disputants 
appears not to have been faced fairly. 
That difficulty is with the present classifica- 
tion of contracts and is manifest when the 
controversy about agency by estoppel is 
stated. 

Professor Cook’s argument in his articles 
seems to be in essence that the so called 
agency by estoppel of which he is treating, 
i.e., the agency which binds a principal 
where the agent exercises an ostensible 
authority, which unknown to the other party 
the principal has forbidden the agent to 
exercise, is in fact and not by fiction actual 


agency because in the law of contracts a_ 


man who has made an offer is often held to 
be bound by contract although he has 
started a revocation of his offer on its way 
before the offer is accepted and so there is, 
at the time a contract is declared by the 
law to arise, no genuine mutual assent. 
Professor Cook’s own language is: 

“My first proposition is this: It is funda- 
mental in the law of contracts that a person 
is bound not by his real but by his mani- 
fested intention, i.e. by his intention as 
manifested to the other party. For the 
sake of brevity, I shall, in the remainder of 
the article, refer to this as the principle of 
manifested intention. It results from this 
that contracts often arise where there has 
been no mutual assent, no meeting of the 
minds of the parties, in fact.’’? 

And he proceeds to assert that there is as 

‘ Walter W. Cook on Agency by Estoppel, 5 
Columbia Law Rev. 36; John S. Ewart on ‘‘ Agency 
by Estoppel,” 5 Columbia Law Rev., 354; Walter 
W. Cook ‘‘ Agency by Estoppel: A Reply,” 6 
Columbia Law Rev., 34. 


2 


5 Columbia Law Rev.. 40. 





’ 


much “‘manifested intention’’ in the agency 
cases as in the contract cases. Then he 
insists ‘‘that the liability of the principal 
in [the case of] apparent authority rests 
as truly upon a contractual basis as it does 
in the case of real authority.”"' and asks 
how, from the point of view of contracts, it 
can make any difference whether the agent 
has obeyed the principal’s instructions or not 
in the making of the contract so long as he 
has kept within the principal’s ‘‘ manifested 


intention’’ found in the apparent scope of 


the agent’s authority? 

In reply to Professor Cook, Mr. John S. 
Ewart resorts to old fashioned argument 
to prove to Professor Cook that contracts do 
not depend upon manifested intention. 
What he has to say reminds one of the old 
argument against the existence of motion: 
A body cannot move where it is and it 
cannot move where it is not and therefore 
it cannot move. A man, says Mr. Ewart, 
cannot have two contradictory intentions 
upon one subject at one time, so he cannot 
have a real intention and a different mani- 
fested intention at that time. And his 
conclusion is that ‘“‘in the law of contracts 
a man is not bound by intentions of any 
sort but only by contract’’? and that Prof- 
fessor Cook’s doctrine seems to be founded 
upon ‘‘a very erroneous notion of the im- 
portance of intention in the law of con- 
tracts.’’* What a contract in essence is he 
fails to tell us. 

And now we see why the real difficulty has 
not been faced fairly by either Professor 
Cook or Mr. Ewart. That difficulty is 
with the law of contracts and not with the 
law of agency and arises when we ask 
whether the contracts which Professor Cook 


' 5 Columbia Law Rev., 43. 
2 5 Columbia Law Rev. 356-7. 


3 5 Columbia Law Rev., 365. 
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properly calls genuine contracts, despite the 
fact that mutual assent is absent, really 
are entitled to be identified with those con- 
tracts which rest upon an _ undeniable 
mutual assent in fact? Are they actual con- 
tracts in a true sense as distinguished from 
things which are not really in essence con- 
tracts though the law for all practical pur- 
poses regards them as such? 

Professor Cook tried to forestall the very 
answer to that question now to be given 
by saying of the case where a revocation of 
an offer of contract is started on its way by 
A before B accepts the offer, but the revoca- 
tion does not arrive until after the accept- 
ance: 

“As yet no one has arisen to argue that, 
inasmuch as real assent on the part of A is 
lacking there has been no meeting of minds, 
and so that no contract has been made; 
that, therefore, the true explanation of A’s 
liability is to be sought in estoppel — he 
has represented to B that the offer is still 
open, B has changed his legal position in 
reliance on this representation, and A is 
therefore estopped to deny that a contract 
has been made.” ! 

May be nobody has arisen to call such 
contracts ones by estoppel; may be no- 
body will arise to do so. But certain it is 
that they are not, from the point of view 
of legal philosophy, contracts based on 
genuine mutual assent, though of course they 
are enforced as such contracts every day in 
the year. And why are they enforced as 
mutual assent contracts? Only because no 
name has been coined for them. It is only 
a short time since quasi-contracts were 
insisted upon as genuine implied contracts 
because assumpsit was the remedy on them; 
vet they never were genuine contracts and 
to-day bear the distinctive name quasi- 
contracts. In the same way, though we 
teachers in the law of contracts are, for 
the present, obliged to tell our students 
that the “‘ meeting of minds”’ talked of in the 
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contract cases is often a misnomer, — that a 
meeting of the expressions of the parties in 
an offer of contract and a communicated 
acceptance is enough to make a mutual assent 
contract despite the fact that in an accurate 
sense of the words the minds of the parties 
never meet at one and the same moment of 
time, — we do this because the poverty of 
legal phraseology so compels. Not yet 
have we become rich enough in legal 
vocabulary, because not yet have we found 
enough pressing necessity, to facilitate the 
distinction between those contracts where 
the minds of the p’rties meet in a true sense 
of the word and those other cases where a 
man is held bound by contract though he is 
doing all that he can at the time when the 
contract obligation arises to show that his 
mind is not in accord with the other party’s 
mind. Such a discussion as that above 
outlined about ‘‘Agency by Estoppel” 
suggests, however, the desirability of evolv- 
ing a terminology and enforcing the dis- 
tinction. Perhaps ‘‘ Contracts by Estoppel ” 
may be the phrase we want, but estoppel is 
a strong word, implying ordinarily mis- 
representation, and it may be we should not 
say that there is a technical misrepresenta- 
tion in such cases where everything repre- 
sented has been true at the time of the 
representation, and misrepresentation can, 
therefore, be found only by a fiction. The 
writer certainly does not favor the phrase 
‘‘contracts by estoppel’’ for such cases. 
‘Constructive contracts’’ would seem to 
be just the right phrase, but for the fact 
that Sir Frederick Pollock, moved apparently 
by the un-English sound of the term quasi- 
contract, has recently suggested that ‘‘ con- 
structive contract’’ should have been 
applied to what we call ‘‘ quasi-contract.’’! 
The suggestion that ‘‘ constructive contract ”’ 
is the equivalent of “ quasi-contract’’ is 
indeed doubly unfortunate, coming -as it 
does when we have just succeeded in sepa- 


1 Sir Frederick Pollock’s note in Maine’s An- 
cient Laws, 4th Am. ed. pp. 443-4. 
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rating the things treated as to form of action 
only as if contracts from those which for 
all purposes are actual contracts, and having, 
as the suggestion does, the weight of a great 
name in the law of contracts to uphold it. 
‘‘Constructive’’ should be kept, as in the 
phrases “Constructive trusts,’’ “ Construc- 
tive possession,” ‘‘ Constructive notice,” 
‘Constructive delivery ’’ and “‘ Constructive 
fraud’’ it has been kept, to apply to those 
things which for practical legal purposes 
are the things the adjective qualifies. For- 
tunately Sir Frederick Pollock may be 
quoted against himself on this matter of 
terminology. In his book on contracts he 
says: 

‘* A man who had no fraudulent intention, 
or who has not even been personally negli- 
gent, may be liable as for fraud. The 
ground of liability in such cases is shortly 
described as ‘constructive fraud’ or per- 
haps less aptly ‘legal fraud.’ The word 
‘constructive’ negatives actual fraud, but 
affirms that the actual conditions will have 
similar consequences. ‘Constructive pos- 
session’ signifies, in the same way, that an 
owner out of possession has certain advan- 
tages originally given only to possessors 
‘Constructive delivery’ is a change of legal 
possession without change of physical cus- 
tody; and we speak of ‘ constructive notice’ 
where the existence of means of knowledge 
dispenses with the proof of actual know- 
ledge.’”! 

“Constructive contracts,’’ therefore, would 
seem to be just the term to apply to those 
contracts which exist because the rules of 
the game of making contracts require them 
to be named and treated as genuine con- 
tracts though they do not in fact rest on 
mutual assent, and “‘ consensual contracts.” 
or some better term, should be used to desig- 
nate those contracts where there is a real 
‘“‘ meeting,’’ i.e., coincidence, of the minds of 
the parties. That the phrase “ consensual 


1 Wald’s Pollock on Contracts, 3rd ed. 647-8 
(7th Eng. ed. 522). 





contract’’ has a peculiar meaning in the 
Roman law ' would seem to be no objection 
to its use in the present sense in the common 
law, since in the common law the word 
“contract ’’ necessarily affirms the existence 
of a consideration or the presence of a seal, 
while in that law the word ‘ consensual’’ 
has no narrow meaning. In the common 
law, the term ‘‘consensual contract’’ if 
adopted would unmistakably refer only to 
“the meeting of the minds”’ of the parties 
in an agreement sustained by considera- 
tion or a seal. Until better names can be 
found, we should regard actual contracts, 
as distinguished from quasi-contracts, as 
divided into (1) consensual contracts and 
(2) constructive contracts. 
It is only fair to notice that what above 
are called “constructive contracts’’ were 
doubtless once regarded as literally what 
above are called “‘ consensual contracts.” 
It is common to say “I gave so and so a 
piece of my mind’’ when speaking of a con- 
versation had with, or a letter sent to, the 
person named. So in the eyes of the law 
sending an offer was doubtless conceived 
of by some judges as giving a piece of one’s 
mind to the offeree and when the acceptance 
Was communicated the law regarded the 
piece of the offerer’s mind as met by a piece 
of the offerer’s mind and so a genuine meet- 
ing of minds as resulting, even though the 
offerer had started a second piece of his 
mind on the way to recall the first before 
the acceptance took place. Such reasoning 
is, of course, too artificial for the pyschology 
of today, and the meeting of minds in cases 
of constructive contracts is therefore to be 
claimed only by legal fiction, but it seems 
to account for the curious insistence from 
time to time, in text books and cases, that 
there is a meeting of the minds of the parties 
in all cases of contract.” 


1 See Maine’s Ancient Law, 4th Am. Ed. 321 ff. 
? Even Sir Frederick Pollock, though fully 
aware of the difficulty, retains in part the old 
phraseology. ‘‘ Contract ’’ he defines by reference 
to ‘‘agreement’’ and ‘‘agreement’’ he defines as 














ETRE OSES IIIS I 2 





XUM 


CONSTRUCTIVE CONTRACTS 515 





And now to return to the dispute about 
agency by estoppel. Professor Cook’s 
theory that the liability of a principal for 
the contracts entered into by his agent 
within the scope of the latter’s ostensible 
but forbidden authority is really contractual, 
instead of being based on estoppel, may 
probably be traced to Professor Holland 
who has pointed out in many editions of his 
Elements of Jurisprudence that in the case 
of contracts made by post “the question 
whether or not the contract is made turns 

. not on the coincidence of the wills of 
the parties, but on the fact of their having 
exchanged expressions of intention’’ and 
that in agency “the liability of a principal 
continues not merely so long as he continues 
mentally to empower his agent to act for 
him, but also so long as he has not, to the 
knowledge of third parties, revoked the 
agent’s authority.’”’"! In any event, it is 
with Professor Holland as much as with 
Professor Cook that one who objects to 


resting on “‘consent.”” (Wald’s Pollock on Con- 
tracts, 3d ed. 2.) And the consent of the parties 
he says, ‘‘ the first and most essential element of 
an agreement’’ is expressed by the doctrine that 
‘there must be the meeting of two minds in one 
and the same intention’”’ (ibid, 3.) This defini- 
tion of ‘“‘consent’’ he modifies, however, by the 
statement that ‘‘when it is said, therefore, that 
the true intent of the parties must govern the 
decision in all matters of contract, this means 
such an intent as a court of justice can take notice 
of. If A, being a capable person, so bears himself 
towards B that a reasonable man in B’s place 
would naturally understand A to make a promise, 
and B does take A’s words or conduct as a pro- 
mise, no further question can be made about what 
was passing in A’s mind.’”’ (ibid, 4.) Sir Frede- 
rick Pollock tries to save his retreat from his first 
stand in favor of a meeting of minds by adding: 
‘But in the common and regular course of things 
the consent to which the law gives effect is real as 
well as apparent ”’ (ibid, 5.) In other words the con- 
sensual contract, as distinguished from the con- 
structive contract, is the ordinary kind. The 
reluctance to abandon the old phraseology is 
explained by that fact, and the necessity of a name 
such as consensual contract is emphasized by it. 

1 Holland’s Elements of Jurisprudence, 3d ed. 
‘1886’ 215, 216, roth ed. ‘1906’ 257. 





Professor Cook’s essential argument will 
have to reckon. What therefore must we 
say of the fight which Professor Holland has 
made to prove that the notion of an actual 
consensus of mind is not an essential ingred- 


‘ient of the conception of a contract? We 


must of course applaud it, because as a 
practical matter it would never have done to 
regard as actual contracts only those based 
on a genuine “meeting of minds.’”’ Yet 
in applauding it, we must not go so far as to 
say that the absence of a consensus of 
minds is the same thing as its presence. We 
must join with Professor Holland in saying 
that in contracts “‘ the law looks, not at the 
will itself, but at the will as voluntarily 
manifested ’’ and that “when the law enforces 
contracts, it does so to prevent disappoint- 
ment of well founded expectations, which, 
though they usually arise from expressions 
truly representng intention, yet may oc- 
casionally arise otherwise,’’* but we must 
at the same time insist that he separate 
under appropriate names the cases where 
the expressions truly represent intentions 
from those which do not. In the above 
quoted language he has recognized that the 
distinction itself exists, and has properly 
classified ‘“‘ agency by estoppel’’ with those 
cases of contracts where “ the coincidence of 
the wills of the parties ’’ does not exist; and to 
save us from confusion of ideas he must help 
us seek for a phrase which shall do for the 
law of contracts what “ agency by estoppel.”’ 
when contrasted with “agency by consent” 
does for the law of agency. 

On the theory herein advanced, Professor 
Cook would seem to be in error in insisting 
on abolishing the established distinction 
between those cases, on the one hand, where 
the agent does either what his principal told 
him to do or what his principal has since 
ratified or adopted, and those cases, on the 
other hand, where the agent acts in viola- 
tion of the principal’s instructions and con- 

1 Holland’s Elements of Jurisprudence, roth 
ed. 253. 
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tinued repudiation and yet within the 
apparent scope of his authority. If, how- 
ever, Professor Cook grants the foregoing 
distinction and makes the requisite two 
classes of agency, we must concede that 
‘“‘agency by estoppel” forms one class of 
actual agency. The significant thing about 
the ‘‘ agency by estoppel” discussion is that 
both Professor Cook and Mr. Ewart have 
failed to extend to contracts some such dis- 
tinction between the consensual relations 
and the constructive relations of the parties 
as exists in agency. 

Professor Cook is doubtless right in 
saying that “‘agency by estoppel’’ is as 
deserving of being called ‘actual agency ’”’ 
as what are herein denominated constructive 
contracts are entitled to be called actual 
contracts; but in both agency and contracts 
it is a fiction born of practical necessity, or, 
if one prefers, a fair rule of the game of 
making contracts, that renders the unwilling 
party bound to perform, despite the fact 
that at the time of the creation of the obli- 
gation he was unwilling and has remained 
so; and it is only confusing to treat the 
obligations of such an unwilling party as if 
they rested on the same kind of consent 
that obligations actually intended by all 
parties at the time they arise rest upon. If 
this fact be realized, then we must yield 
to Professor Cook’s argument sufficiently 
to let ‘‘ actual agency ’’ cover both ‘‘ agency 
by consent” and “agency by estoppel.” 





| 





“Agency by estoppel’’ and ‘‘agency by 
consent ’’ seem to be reasonably satisfactory 
terms for agency classification purposes,’ but 
for the distinction in contracts the best 
available terms seem to be ‘‘ constructive 
contracts’? and “consensual contracts.” 
And if we adopt these names why not say: 
‘“‘ Actual agency, as contrasted with agency 
by necessity as such” consists of (1) 
Agency by consent,’ and (2) Agency by 
estoppel;’’ and “actual contracts, as con- 
trasted with quasi-contracts, consist of 
(1) Consensual contracts and (2) Construc- 
tive contracts.” 

Others may find better names for the dis- 
tinction in the law of contracts; the ones 
here suggested are of course tentative. The 
distinction itself is what is important. 


1 It is doubtless too late in legal history to 
suggest ‘‘constructive agency’’ as a substitute 
for ‘‘agency by estoppel’’ where the latter phrase 
is used to cover cases of mere ostensible authority. 

* That “ agency by necessity,” as distinguished 
from agency by consent and agency by estoppel, 
is really quasi-contractual in nature, is clear. 
Huffcut on Agency, 2nd ed. sec. 55. Any agency 
denominated agency by necessity that is not 
quasi-contractual must be either agency by con- 
sent or agency by estoppel. 

% Agency by consent is of course divisible into 
(a) Agency by prior authority (b) Agency by 
ratification, (c) Agency by adoption. 


LincoLtn, NEBRASKA. August, 1907. 
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THE WISCONSIN PUBLIC UTILITIES ACT 


By EvuGEeNne A. GILMORE 


Y the legislation of 1905 and amend- 

ments thereto, and by the enactment 
of the “ Public Utilities Bill’’ at the recent 
session of the legislature, all forms of public 
business in Wisconsin are subject to the 
control and supervision of a commission 
of three men known as the “Railroad 
Commission,” appointed by the governor 
for six years, and confirmed by the Senate. 
The governor may at any time remove 
any commissioner for cause. By the “ Rail- 
road Act”? of 1905 this commission - was 
first created, and ajl common carriers, 
including steam railroads, interurban electric 
railroads, bridge and terminal companies, 
express companies, car companies, sleeping 
car companies and freight and freight line 
companies were placed under its control. 
The recent legislation places under this 
same commission telegraph companies, urban 
street railway companies, and all public 
utility companies. ‘Public Utility,”’ as 
used in the Act, embraces every corpora- 
tion, company, individual, or association 
of individuals, their lessees, trustees, or 
receivers; every town, village, or city that 
now or hereafter may own, operate, manage 
or control, in whole or in part, any plant 
or equipment for the conveyance of tele- 
phone messages, or for the production, 
transmission, delivery or furnishing of heat, 
light, water or power, directly or indirectly, 
to or for the public. The supervision and 
control extends to the investigation and 
fixing of rates, tolls, and charges; the 
securing of adequate and equal service; 
prescribing regulations as -to the conditions, 
adequacy, and standards of service; the 
prevention of unreasonable preferences and 
discriminations; providing for a uniform 
system of books and accounting; and pre- 
scribing conditions for the ownership and 
development of public utilities. 





The Public Utilities Act is the consum- 
mation of the movement towards a more 
effective control of public service companies, 
which began two years ago with the adoption 
of the Railroad Rate Law, and the success 
of this recent measure is due in large part 
to the confidence in commission control, 
which has been inspired by the efficient 
administration of the present railroad com- 
mission. Only seven votes in both houses 
were cast against the bill. The opposition 
was democratic, and was based upon the 
objection that the proposed law violated 
the principle of local self government, 
took from the municipalities the control 
of matters which every community was 
best able to regulate, and centralized too 
much power in the hands of a small board 
far removed from the community con- 
cerned. While the public service com- 
panies affected, opposed many features 
of the bill as inexpedient and impracticable, 
they favored rather than opposed the 
principle of centralized commission control. 

Recognizing the failure of competition 
to secure efficient service at reasonable 
rates, the present law is constructed on 
the principle of monopoly, whether in 
public or private hands, adequately con- 
trolled by a strong central commission. 
While municipal ownership and operation 
are contemplated and provided for, the 
tendency of the Act will be strongly towards 
private rather than towards municipal 
operation of public utilities. Municipal 
ownership and operation is, in the main, a 
potentiality, and is so conditioned as to 
provide a constant incentive to adequate 
service by private operation. The object 
of the law is to secure adequate service 
from all public utilities under conditions 
which are fair and reasonable, not only to 
the public, but also to the corporations 
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concerned, and at the same time leave 
sufficient inducement for the improvement 
and extension of such utilities and the 
further installation and development of 
similar utilities throughout the state. 
Whether, as was strenuously contended by 
the opponents to the measure, regulation 
has been carried so far as to frighten private 
capital from this field of investment, 
thereby arresting the improvement and 
development of public service, can only 
be determined after some experience with 
the law. The friends of the measure feel 
confident that an efficient and conservative 
administration of the Act will bring cer- 
tainty and stability to the situation and 
will attract rather than drive away invest- 
ment. 

The law is not wholly an experiment 
but is based upon and follows a long line 
of English legislation, dating as far back 
as 1855, which has dealt, apparently with 
great success, with the business of supplying 
gas for lighting and heating. Many of the 
provisions of the law have keen suggested 
by the Sheffield Gas Acts of 1855 and 1866. 
The framers of the bill have also drawn 
from the information and experience of the 
Public Franchise League of Massachusetts 
and from the legislation in Massachusetts 
and New York dealing with the same 
problem. 

The important and characteristic features 
of the Act are as follows: 


VALUATION. 


In the solution of the problem of adequate 
service at reasonable rates, two important 
propositions must be established: 1. The 
basis of calculation. 2. The rate of calcu- 
lation. With the latter the Act does not 
concern itself, although in the preliminary 
steps it was proposed to fix by law the 
amount of dividends which could be earned 
by public service corporations. The con- 
fused and unsatisfactory state of the law 
of public calling at present is due in no 
small measure to the very great intrinsic 





difficulty in ascertaining the value of the 
equipment used for the public, and the 
absence of any uniform and satisfactory 
basis of calculation. What elements should 
be taken into consideration and what 
weight should be given to each element in 
making up the total capitalization on which 
the public utility company is entitled te 
earn dividends is a matter of much uncer- 
tainty. The Wisconsin law has by no 
means removed this uncertainty. Realids 
ing, however, that the first step in. thé 
solution of the problem is the fixing: of 
some certain capitalization on which’ to 
compute the earnings and that the funda- 
mental thing underlying capitalization’ is 
the value of the equipment or plant used 


in the service, the law provides that: ‘‘The 


Commission shall value all the property 
of every public utility actually used and 
useful for the convenience of the public.’ 
“Before the final determination of such 
value, the Commission shall, after notice 
to the public utility, hold a public hearing 
as to such valuation.” After the valuation 
is fixed, the Commission shall certify the 
same to the public utility and municipality 
concerned and shall publish the same in 
its annual reports. The Commission is 
authorized to use in this work the informa- 
tion in the possession of the State Board of 
Assessment, thereby securing some relation 
between the valuation of property for 
purposes of taxation and for purposes of 
income; and the public service corporation 
that urges a low valuation for one purpose 
will be met with the similar valuation for 
the other purpose. The original draft of 
the bill was more explicit in regard to valua- 
tion. The Commission was required to 
proceed forthwith, and to complete as 
rapidly as possible the work of valuation. 
As finally passed, however, while the Com- 
mission is still required to make valuations, 
it is left with greater freedom as to the 
time and manner. Valuations may be 
made, however, of any public utility, 
irrespective of whether complaint has been 
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made against it, and it is the expectation 
that in the course of time a valuation on a 
uniform basis will be made of all public 
utilities in the State. In this feature the 
Wisconsin law differs from the New York 
Public Service Commissions Act. Under 
the New York law no general valuation is 
required, and presumably none will be 
made, except in the course of a hearing on 
a complaint against a particular utility. 

The expression ‘‘actually used and useful 
for the public convenience’’ was selected 
after much consideration. While intending 
to leave with the Commission a wide dis- 
cretion as to the elements which should 
be taken into consideration in reaching a 
valuation, the purpose of the clause is to 
require the Commission to ascertain the 
existing valuation of all property actually 
used for the public, and the requirement of 
“useful’’ for the convenience of the public 
was designed to eliminate from the valuation 
losses due to economic inefficiency, extrava- 
gant or bad management, improvident 
construction or excessive original cost, 
superceded or antiquated equipment. The 
provision of the Act relating to franchises 
would exclude from this valuation, cer- 
tainly as to all future public utilities, and 
apparently as to all existing utilities, any 
consideration of them. 


CAPITALIZATION. 


In view of the wide power given in the 
matter of valuation, it was not deemed 
necessary to include in this Act any control 
over the issuing and transfer of stocks, 
bonds, and other evidences of indebted- 
ness; thus differing materially from the 
New York Act which gives its commis- 
sions ample power over such matters. It 
was thought that the Commission could 
disregard in its valuations issues of stocks 
and bonds which represented water rather 
than actual valuations. But even so, this 
leaves unprotected the investor in such 
securities. So far as the fixing of rates 





and the control of public service companies 
is concerned, the Act is doubtless sufficient, 
but the desire to control capitalization in 
the future, and to protect investors, led to 
the enactment on the last days of the 
session of a separate bill to prevent stock 
watering and issuing of fictitious securities. 

The law provides that no public service 
corporation, and this includes not only 
public utility companies as defined in the 
Public Utilities Act (excepting again tele- 
phone companies) but also railroad, street 
railway, telegraph, express, sleeping car, 
and freight line corporations, shall issue 
any stock, except in consideration of money 
or of labor or property, estimated at its true 
money value, actually received by it, equal 
to the par value thereof, and shall issue no 
bonds or other evidence of indebtedness, 
except for money or for labor or property, 
estimated at its true money value, actually 
received by it, equal to 75 % of the value 
thereof. 

Before any issue of stocks or bonds is 
made, the corporation is required to file 
with the railroad commission a statement 
setting forth the amount and character of 
the issue, its purpose, a description and 
estimate of the value of the property or 
the services for which it is issued, the terms 
on which the issue is made, and the amount 
of money, if any, to be received in addition 
to the property or services. The commis- 
sion is required to value the property or 
services for which the stock or bonds are 
to be issued, and shall make a certificate 
setting forth fully all the facts concerning 
the issue, and the value of the services or 
property, and no issue of stock or bonds 
without such certificate or in violation of 
its terms, shall be valid. Provision is made 
for a court review of the valuation fixed by 
the Commission. In determining the value 
of the property of the public service cor- 
poration or of any person furnishing service 
to the public, no franchise or privilege 
granted to such corporation or person shall 
be appraised at any greater sum than was 
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paid into the treasury of the municipality 
granting the same. Public service cor- 
porations are forbidden to declare any 
stock, bonds, or script dividend, or divide 
the proceeds of any sale of any stock, 
bonds, or script among its stockholders. 
Thus ample power is now lodged in the 
Commission to control in the future the 
capitalization of public service corpora- 
tions. What will be done with the inflated 
capital already outstanding, is not defin- 
itely settled. The method prescribed for 
valuation seems to contemplate that some, 
and possibly all, of such inflation shall be 
taken out at the expense of the investor. 


COMPETITION. 


With the exception of the telephone ser- 
vice, the conduct of all other utilities, as 
defined by the Act, is to be on a non- 
competitive basis. If the principle of mon- 
opoly in public service be sound, no satis- 
factory reason can be given for the exception 
of the telephone. In view of the acute 
struggle between the Bell System and the 
Independent Lines for control in Wisconsin 
and the advantage which the former appar- 
ently has in development, it was contended 
that to include the telephone in the non- 
competitive arrangement would mean the 
death of the Independents. This conten- 
tion prevailed, thus introducing into the 
bill a glaring inconsistency. 

In order to bring all public utilities under 
the provisions of the law, and to secure 
uniformity, it was at first proposed to 
revoke all existing franchises, and to grant 
in lieu thereof new franchises conditioned 
on the grantees being subject to the pro- 
visions of the Act. In view of the radical 
nature of such a proposition and the doubt 
as to its constitutionality, a more moderate 
and, in the main, wiser provision was 
enacted. The granting of franchises or 
licenses is still left with the municipalities, 
subject, however, to important restrictions. 
All franchises in the future granted to any 





public utility, as defined in the Act, are to 
be indeterminate, and are designated ‘“‘in- 
determinate permits,’’ and can only be 
granted to Wisconsin corporations. Such 
permits are declared to be subject to the 
condition that the municipality granting 
the same may purchase the property of the 
utility at a valuation, and on terms to be 
fixed by the Commission. The method of 
securing municipal ownership and operation 
will be noticed presently. 

Existing franchises are not effected, ex- 
cept that they are declared to be so amended 
as to permit the municipality to grant an 
indeterminate permit for the operation of a 
second competing utility or to establish a 
municipal plant. Any public utility oper- 
ating under an existing franchise may, by 
electing to abandon such franchise, and to 
come under the provisions of the Act, 
acquire an indeterminate permit. To in- 
duce public utilities having franchises to 
make such an election, certain protection is 
given to the utility with an indeterminate 
franchise from competition either by the 
municipality or a second public utility; for 
example, where a company is operating 
under an existing franchise, the Act permits 
a municipality to construct its own com- 
peting plant, or to take by condemnation 
proceedings an existing plant, or to grant a 
similar franchise to a competition company. 
If, however, the public utility is operating 
under an indeterminate permit, acquired 
for the first time, or acquired by abandon- 
ing its old franchise, the municipality can 
not grant (except in case of telephone 
companies) a franchise to a second company 
to engage in the same business, nor construct 
and operate a municipal plant without 
first securing from the Commission a declar- 
ation, after a public hearing of all the 
parties interested, that the public conven- 
ience and necessity require a second public. 
utility or a municipal plant. This arrange- 
ment secures to the company operating 
under an indeterminate permit, a practi- 
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long as its rates and service are reason- 
able and adequate, it is highly improbable 
that the municipality would vote to grant 
a similar franchise to a competing company, 
or to construct its own plant, or if it should 
so vote, that the Commission would declare 
that public necessity and convenience re- 
quired the second competing utility. Every 
public utility, therefore, whether operating 
under an existing franchise or under an 
indeterminate permit, is given a constant 
incentive to furnish satisfactory service at 
reasonable rate. A further inducement to 
companies operating under existing fran- 
chises to accept the indeterminate permit 
will be found in the relief from the political 
corruption and extortion of local city coun- 
cils, to which such companies are frequently 
subjected in getting their franchises origin- 
ally or securing their renewal. As the law 
is framed, the probability is very great 
that existing public utilities will prefer to 
operate under the indeterminate permit 
and to be subject to a strong centralized 
control rather than face the uncertainties 
and vicissitudes incident to dealing with 
the average municipal council. 

Except, therefore, for the purpose of 
inducing corporations operating under ex- 
isting franchises to come under the provi- 
sions of the Act, and to operate under 
an indeterminate permit, competition in 
public service. while possible, is highly 
improbable. 


MUNICIPAL OWNERSHIP. 


The improbability of competition from 
a similar utility operated by the city or by 
another corporation is not due to want 
of power in the municipality to go into the 
business itself or to authorize another 
company to do so. The municipality has 
ample power to grant an indeterminate 
permit to a second company or to acquire 
and operate its own plant. The probabil- 
ity of competition or displacement by 
municipal operation is made to depend 





upon the efficiency of the service and the 
reasonableness of the charges of the public 
utility already in the field. In order to 
enable municipalities to acquire the means 
to exercise the power to construct or pur- 
chase and operate a municipal plant, an 
arrangement was adopted similar to the 
Mueller certificate plan used in Illinois to 
enable the city of Chicago to acquire its 
traction lines. A separate law was passed 
providing that, whenever the governing 
body of any municipality shall vote to 
acquire or construct, in whole or in part a 
public utility plant, and a majority of the 
voters of the municipality approve, the 
money required for such municipal under- 
taking may be raised by issuing certificates 
of indebteness secured by a mortgage on 
the plant to be acquired or constructed. 
In case a municipality has not reached its 
debt limit, it may of course raise the 
necessary money in the usual way by 
issuing municipal bonds. The probability 
of municipal operation is thus always pre- 
sent and may become a reality whenever 
the existing public utility corporation 
by its inadequate service or unreasonable 
charges creates the occasion. 


COMMON USE OF FACILITIES. 


In furtherance of the design to prevent 
needless duplication of equipment the Act 
provides that every public utility and every 
person or corporation having conduits, sub- 
ways, poles, or other equipment in the 
street or highway shall, for a reasonable 
compensation, and on terms to be fixed by 
the Commission, permit the use of the 
same by any utility, whenever public con- 
venience and necessity require such use, 
and the use will not result in irreparable 
injury to the owners or to the users of 
such equipment nor in any substantial 
detriment to the service rendered by such 
owners or to the users. The Commission 
is made the judge of whether such joint use 
is feasible. 
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ACCOUNTING AND PUBLICITY. 


An intelligible and uniform system of 
accounting is a prerequisite to any efficient 
supervision and control over public service 
corporations. The preparation and publi- 
cation of comparative statistics showing in 
detail the various items of cost of operation 
is the surest way to detect extravagance 
and inefficiency. As a basis for such sta- 
tistics, each public utility should be re- 
quired to keep its accounts according to 
some uniform system and with the proper 
degree of detail. The Wisconsin law re- 
quires the Commission to prescribe the 
form of all books, accounts, papers, and 
records, which must be used by the public 
service corporations in showing the business 
transacted by them, and no public service 
company is permitted to keep any books, 
accounts, papers, or records except those 
provided and approved by the Commission. 
The New York law leaves the prescribing 
of a uniform system of accounts and records 
optional with the Commission. The Wis- 
consin Commission is required to provide 
for the examination and audit of all 
accounts, and all items must be allocated 
to the accounts in the manner prescribed 
by the Commission. In case any public 
utility is engaged in any other business 
than that of producing or supplying heat, 
light, water or power, or the transmission 
of telephone messages, it shall keep and 
render separately to the Commission full 
accounts of such other business. 

Annual reports are required to be fur- 
nished to the Commission by all public 
utilities. These must show in itemized 
detail all facts relating to the cost of service 
and operation. All the information derived 
from reports from public utilities and from 
its own investigations, the Commission is 
required to publish annually. 


DEPRECIATION. 


In order to keep the equipment of every 
public utility in efficient condition, to pre- 





vent its exploitation in anticipation of 
municipal acquisition, and to provide for 
replacement by improved equipment, each 
public utility must carry an adequate 
depreciation account, whenever the Com- 
mission, after investigation, determines that 
such an account can be reasonably required. 
The Commission is to ascertain proper and 
adequate rates of depreciation for the sev- 
eral classes of property. of each utility. 
All monies thus derived are to be set aside 
ont of the earnings and carried the deprecia- 
tion fund. The monies in this fund may be 
expended in new constructions, extensions, 
or additions to the property and, if invested, 
the proceeds of the investment shall also 
be carried in the depreciation fund. 


CONTROL OF RATES AND SERVICE. 


The present Act follows closely the Wis- 
consin Railroad Law of 1905, and applies 
to telephone, light, heat, water, and power 
companies the same general regulations. 
Every public utility is required to furnish 
reasonably adequate service and facilities 
at just and reasonable rates. Inequality 
of charges for like service and the giving 
of undue or unreasonable preferences or 
advantages are forbidden. The granting 
by any public utility, or soliciting or accept- 
ing by any person or corporation, of rebates 
is forbidden. Reduced rates in considera- 
tion of the furnishing by the customer of 
any part of the facilities are unlawful, but 
a public utility is permitted to rent any 
facilities incident to its business for a 
reasonable compensation. Free service in 
any form to any politic committee, or any 
candidate for office, or to any state or 
municipal officer is forbidden. 

Every public utility is required to file 
with the Commission schedules showing all 
rates, tolls, and charges for any service, 
and also all rules and regulations which in 
any manner affect the charge for service. 
A copy of so much of these schedules and 
regulations as the Commission deems neces- 
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sary for the public is required to the printed 
and kept open for inspection at the office 
of the utility concerned. No change may 
be made by any public utility in its schedule 
except upon ten days’ notice to the Com- 
mission, and the change shall be given the 
same publicity as the original schedule. No 
departure by the public utility from the 
schedule rates is lawful. 

Upon complaint made against any public 
utility by any mercantile, agricultural, or 
manufacturing society, or by any body 
politic or municipal organization, or by 
any twenty-five persons, firms or corpora- 
tions, that any rates are unreasonable or 
unjustly discriminatory, or that any regula- 
tion, measurement, or practice affecting the 
service is unreasonable or that any service 
is inadequate, or can not be procured, the 
Commission shall make an investigation, or 
may conduct a similar investigation on its 
own motion without complaint. No order, 
however, affecting the rates or regulations 
shall be made without a formal public 
hearing. If after, a hearing, of which due 
notice must be given to the utility con- 
cerned, the Commission finds the rate or 
regulations are unreasonable, or the service 
inadequate, it is required to fix by order a 
reasonable rate or regulation and to deter- 
mine what would be adequate service. 
The order of the Commission becomes 
effective within twenty days after service 
on the public utility, or within such time 
as the Commission may determine, and the 
public utility is required to conform to such 
order. The cost of the investigation is to 
be borne by the public utility found in 
fault. 

Any public utility or any person or corpor- 
ation in interest dissatisfied with the order 
of the Commission may within ninety 
days after such order is rendered, com- 
mence an action in a designated court to 
vacate the orderon the ground that it is 
unlawful or unreasonable. Such an action 
is given precedence over every civil action 
of a different nature. New or additidorial 





evidence brought forward for the first 
time in the court proceedings must be re- 
turned to the Commission for the purpose 
of permitting the Commission to alter, 
amend, or rescind its order. If the order 
is changed, then the court hearing is on 
the modified order. If it is not changed, 
then the hearing proceeds on the original 
order. From the judgment of the trial 
court, an appeal is provided to the Supreme 
Court of the State. The rates and regula- 
tions prescribed by the Commission are 
made prima facie lawful and _ reasonable, 
and the parties seeking to vacate them 
must show by clear and satisfactory evi- 
dence that they are unlawful or unreason- 
able. 

For the purpose of conducting investiga- 
tions, keeping itself informed of the manage- 
ment of public utilities, and holding public 
hearings, the Commission is empowered to 
administer oaths, to compel testimony, and 
the production of papers and documents, 
to inspect the books, premises, and equip- 
ment of every public utility. 

The Commission is required to prescribe 
convenient standard commercial units of 
product or service, standards for the mea- 
surement of service, to establish reasonable 
rules to secure accuracy of all meters and 
appliances for measuring service, to ex- 
amine and test all appliances for measuring 
the product or service of every public 
utility. 


SLIDING SCALE AND DIVISION OF SURPLUS 
PROCEEDS. 


One of the most important and character- 
istic features of the Act and one which has 
great possibilities in it for securing energetic 
and progressive management of public utili- 
ties is found in the following section: 

1. ‘‘ Nothing in this Act shall be taken to 
prohibit a public utility from entering into 
any reasonable arrangement with its cus- 
tomers or consumers or with its employees, 
for the division or distribution of its surplus 
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profits, or providing for a sliding scale of 
charges, or other financial device that may 
be practicable and advantageous to the 
parties in interest. No such arrangement 
or device shall be lawful until it shall be 
found by the Commission, after investiga- 
tion, to be reasonable and just, and not 
inconsistent with the purposes of this Act. 
Such arrangement shall be under the super- 
vision and regulation of the Commission. 

2. The Commission shall ascertain, deter- 
mine and order such rates, charges and 
regulations as may be necessary to give 
effect to such arrangement, but the right 
and power to make such other and further 
changes in rates, charges and regulations 
as the Commission may ascertain and 
determine to be necessary and reasonable, 
and the right to revoke its approval and 
amend or rescind all orders relative thereto 
is reserved and vested in the Commission 
notwithstanding any such arrangement and 
mutual agreement.” 

While this section is permissive only and 
leaves the matter optional with the public 
service corporations, it opens the way for 
the adoption in all forms of public service 
of what is known as the ‘London Sliding 
Scale,” which has worked so successfully 
in England, with the gas companies, and 
which in 1906 was adopted in Massachusetts. 
The principle of the sliding scale is an auto- 
matic adjustment of the rate of the dividend 
to the price of the commodity supplied. Its 
application involves four features: 1. An 
ascertained capitalization. 2. A standard 
dividend. 3. Initial price of the commodity 
concerned. 4. A fixed ratio of increase 
in net earnings to decrease in price of ser- 
vice. For example, in Masssachusetts, in 
regulating the gas companies, the standard 
dividend or net earning was fixed at 7% 
on an ascertained capitalization. The ini- 
tial price of gas was fixed at go cents per 
thousand cubic feet. The ratio was 1% 
increase in dividends for every 5 cent 
decrease in the price of gas per thousand 
feet. In England the standard dividend 








for gas companies is 10 % and the ratio 
is one to one and half per cent. increase to 
every 6 cents decrease in the price per 
thousand feet. It is entirely feasible to 
apply the same principle of regulation to 
other forms of public service. The sliding 
scale has had fifty years of practical test 
in England, and has had excellent effect in 
promoting efficient and economic opera- 
tion of the gas business, so that these 
corporations have enjoyed liberal dividends, 
and the consumers, corespondingly cheap 
gas. Fully two-thirds of the gas sold in 
England to-day is under a sliding scale 
arrangement. The Wisconsin law leaves 
the working out of such arrangement with 
the corporations subject to the approval 
of the Commission. 

The division of surplus profits among 
employees, contemplated in the above sec- 
tion, is a profit sharing device, already in 
successful operation in a number of English 
gas companies. It is an application of 
the sliding scale principle. The standard 
price of gas being fixed, for every decrease 
in this price, the ofticers and employees 
receive an annual bonus of a fixed percent- 
age on their salaries or wages. This may 
be drawn in cash or left with the company 
on interest, or invested in the stock of the 
company. In some cases the right to the 
bonus is conditioned on leaving one-half of 
it for investment in the company’s stock. 
The right to participate in this bonus is 
extended only to employees and officers 
showing an interest in the company, thus 
giving to such persons an incentive to 
promote efficient and progressive manag- 
ment. 


MUNICIPAL CONTROL. 


For the successful realization of a strong 
centralized commission control, the prin- 
ciple of local self government must neces- 
sarily suffer considerable restriction. The 
Wisconsin Act, however, seeks to avoid 
undue restriction and leaves many matters 
with the local community. The granting 
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of franchises or indeterminate permits is 
still left with the municipalities, subject to 
the restrictions indicated. All terms and 
conditions, not inconsistent with the Act, 
upon which any public utility may be per- 
mitted to occupy the streets, highways, or 
other property within its jurisdiction may 
be prescribed by the municipality. Each 
municipality is authorized to require such 
additions and extentions to the physical 
plant of any utility as shall be reasonable 





and necessary in the interest of the public 
and to designate the location and nature of 
all such additions, and extensions, the time 
within which they must be completed, and 
all conditions under which they must be 
constructed. Municipal action in the above 
particulars is subjects to review by the 
Commission and if, after a hearing by the 
Commission, such action be found unreason- 
able, it shall be set aside. 


Manison, Wisconsin, August, 1907. 
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“JOTTINGS OF AN OLD SOLICITOR,” BY SIR JOHN HOLLAM 


By J. G. Cotton MINcHIN 


HOSE who take their impressions of 

the legal professions of sixty years 
ago from Bleak House will be startled by 
reading Sir John Hollam’s Fottings. It is 
unfair to judge of any calling except by its 
best representatives, and in Sir John we 
have a most distinguished commercial law- 
yer. When in r1g02 Sir John received 
his knighthood, a dinner was given in his 
honor, at which the lord chancellor pre- 
sided, and at which nearly every judge of 
the Supreme Court was present. In record- 
ing this ‘wholly unprecedented’’ distinc- 
tion Sir John remarks, —‘“‘It was indeed a 
most truly gratifying occasion. I most sin- 
cerely wish I could feel that I had done any- 
thing to merit such an unexampled testi- 
monial.”” No book was ever written with 
less self-assertion. Sir John has trodden 
that path, which all successful solicitors 
must tread —fallentis semtita vite, “for suf- 
ferance is the badge of all our tribe,”’ though 
with solicitors of Sir John’s type this suffer- 
ance takes the form of self-control and self- 
effacement. This is a very different spirit 
from that shown by most memoir writers, 
who might take as their motto —‘“‘Et 
quorum pars magna fui.’’ “So far as I am 
personally concerned, | have nothing of 
the slightest interest to record.”” In this 
manner Sir John opens his Foltings, and no 
professional reader and few students of 
human nature will close the book without 
regret. 

Sir John came to London in 1840. Jarn- 
dyce and Jarndyce was in full swing; Mr. 
Tulkinghorn, Mr. Kenge, and Mr. Guppy 
were hard at work; the Court of Chancery 
was in those days, according to Charles 
Dickens’s Chancery Judge, “‘almost immac- 
ulate.” A chancery suit was then com- 
menced by filing a bill of huge length; each 
defendant had to swear to the truth of the 


| 
| 


| without having read it. 





answer. Lord Lyndhurst, when sitting in 
court as lord chancellor, said that he him- 
self had sworn to the truth of an answer 
Sir John tells a 
story of his commencing an action in a 
court of common law for recovery of a con- 
siderable sum of money due to Russian 
clients. There was no defense on the merits, 
but there was a financial panic in the city 
and it was inconvenient for the English 
defendants to pay. They therefore filed a 
bill, asking the Court of Chancery to re- 
strain the proceedings at law. To this an 
answer had to be made on oath by each 
partner in the Russian firm. Then when 
the answer was filed, the plaintiffs in 
Chancery (ie., the original defendants) 
lodged exceptions to it, and so on, until the 
panic subsided, and the plaintiffs in Chan- 
cery paid the debt and costs, their solicitor 
remarking that the delay was well worth 
the expense his clients had incurred. There 
was no discovery in a common law action, 
and if a litigant wished to see his opponent’s 
documents, he had to file a bill of discovery 
and an injunction was issued by the Court 
of Chancery. Now discovery can be obtained 
in any court, and at a trifling cost. Formerly 
the parties could not give evidence on their 
own behalf. Now they can both testify in 
civil and criminal cases. The order for 
witnesses to leave the court does not now 
apply to the parties to the cause, but origi- 
nally all witnesses, including the litigants, 
had to retire. This practice was amended 
owing to a grave miscarriage of justice 
recorded by Sir John. 

Trials by jury were formerly conducted 
on very different lines to those which now 
prevail. In the old days the judge made, | 


as Sir John tells us, few remarks until he 
summed up. The favorite remark of Lord 
Campbell was ‘‘Go on.”’ 


While counsel was 
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addressing the jury, the judge might retire | 


to his own room for luncheon; thus the busi- 
ness of the court was not suspended for a 
moment, and the professional men plaved 
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the case, when he was the only man in court 
who was not physically and mentally ex- 
hausted. We no longer lock up juries for 
the night, if they do not agree on their 








SIR JOHN HOLLAM 


the part of Stevenson’s cow to the engine. 
Sir John tells us that the court at Guildhall 
met at half-past nine in the morning, and 
often sat till nine o’clock at night, or later. 
Sometimes grave injustice arose from the 
judge insisting on continuing the hearing of 
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verdict. In Sir John’s opinion, until a 
comparatively recent period, cases both civil 
and criminal were decided upon imperfect 
evidence. The discovery and production 
of documents, and the power to admin- 
ister interrogatories to a litigant have 
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undoubtedly furthered the ends of justice. 
While Sir John recognizes the improve- 
ments that have been made since he began 
to practice —notably the simplification of 
pleadings — he deplores certain abuses which 
flourish and which induce litigants to resort 
to unsatisfactory arbitration, or the aban- 
donment of just claims. These abuses are 
the cost of trials and the unrestricted right 
of appeal. The Times aptly referred to 
this as ‘‘the gambling element”’ introduced 
into litigation. Sir John goes so far as 
to say that unless there is a very large 
sum at stake no one can, in a case open 
to reasonable doubt, advise a prudent man 
to incur the risks of litigation with a powerful 
opponent. The cost of trials is, where ex- 
pert witnesses are called, specially high, 
Lord Campbell recognized that experts are 
advocates rather than witnesses, and sug- 
gested in a bill that they should not be 
sworn. 

There is a lighter side to Sir John’s book. 
Some of his stories are so good that the 
reader will ask for more. We have a char- 
acteristic anecdote of Serjeant Ballantine, 
who cross-examined a female defendant with 
such brutality that she fell down flat in the 
witness box, and could not be further ques- 
tioned. It so happened that one of the best 
judges of the reign of Queen Victoria, Chief 
Justice Earle, was on the bench, and in sum- 
ming up to the jury he said that they had 
witnessed ‘‘an exhibition of brute force,”’ 
which he had never before seen in a court 
of justice, and hoped never again to witness. 
A judge when speaking of another judge in 
court, refers to him as ‘“‘my brother so-and- 
so.’ This’ greeting does not necessarily 
imply fraternal relations. For instance, no 
love was lost between Lord Blackburn and 
Lord Bramwell. Both were eminent judges, 
but Lord Blackburn was not universally 
popular. A dinner was to be given to Lord 
Bramwell on his retirement, and Sir John 
reports the following dialogue— Blackburn: 
‘‘Tam not coming to your dinner, Bramwell.’ 
Bramwell: ‘“‘I did not suppose you were.” 





Blackburn: “No, I do not like such things. 
When I retire I shall do so in vacation.” 
Bramwell: ‘‘My dear Blackburn, it will be a 
very unnecessary precaution.’”’ Then we 
have the delicious remark of Lord Justice 
James —‘‘A judge is not necessarily a 
fool.”’ 

Sir John depreciates his own powers, 
when, in the concluding sentence of his 
Fottings, he says ‘“‘that the road to such 
success as I have had is open to any young 
man entering the profession,” but he is 
absolutely right when he advises him to 
abstain from money lending, company pro- 
moting, and financing builders. This book 
is thoroughly sound and wholesome, and 


deserves to be “read, marked, and inwardly, 


digested.”’ If it has a blemish it is the 
blemish of reticence, the faylt of a strong 
nature. For private conversation there can 
be no sounder principal than de mortuis nil 
nist bonum, but when a man takes a pen 
into his hand, his guiding principle should 
be —de mortuis nil nisi verum. Of living 
men in unique positions, such as the lord 
chancellor or the headmaster of Eton, no 
wise man writes without great reserve, but 
of a dead keeper of the queen’s conscience, 
he, who professes to record facts, should 
write the truth, the whole truth, and noth- 
ing but the truth. Sir John had better oppor- 
tunities than any living Englishman to tell us 
something new and true of the giants of old, 
but he does not do so. We are all creatures 
of mingled iron and clay. Sir John writes 
of most judges as if they were all iron. Of 
Lord Chancellor Campbell he does write as 
of a human being —‘“‘Lord Campbell, who 
was generally disagreeable to everyone, and 
always took the popular side,’’ with the 
result that he gives us a clearer picture of 
the old Scot than of any other judge. In 
conclusion, if anyone desires a picture of a 
London solicitor of the best type, let him 
read these Yottings, and learn how wise, 
modest, and capable a man can be who 
devotes his life to the service of others. 


Lonpon, Enc., August, 1907. 
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CORPORATIONS SUBJECT TO BANKRUPTCY 


By R. Jackson CRAM 


T would seem that the Bankruptcy 

Act of 1898 had now been in force long 
enough to give the legal profession, at least, 
if not that considerable body of laymen 
whose liabilities exceed their assets, some 
definite notion of its meaning and effect. 
As on three occasions previously Congress 
had enacted similar statutes the provisions 
of which the courts had construed, their 
faults as well as their merits should have 
been tolerably familiar to the national legis- 
lature. Nine years of practise under the 
Act has, however, shown that in many 
respects it is defective, not because of the 
unwise intentions of its framers, but by 
reason of clumsy wording. It is the object 
of this article to call attention to one instance 
of such faulty language and to suggest a 
remedy by amendment. I refer to that 
section which defines the classes of corpora- 
tions which may be adjudged involuntary 
bankrupts. 

Section 4 B of the Act of 1898 as to corpo- 
rations is as follows: ‘Any corporation 
engaged principally in manufacturing, trad- 
ing, printing, publishing, or mercantile pur- 
suits . . . may be adjudged an involuntary 
bankrupt. . . . Private bankers, but not 
national banks or banks incorporated under 
State or Territorial laws, may be adjudged 
involuntary bankrupts.’’ Compare the 
broader clause in the Bankruptcy Act of 
1867: “The provisions of this Act shall apply 
to all moneyed, ,business, or commercial 
corporations.’’ In this connection, too, the 
report of the Conference Committee on the 
so-called Torrey Bill, which later became 
the Bankruptcy Act of 1898, is important, 
in that it shows what the framers of the bill 
thought the words they had used meant. 
The committee, consisting of Senators Hoar, 
Lindsay, and Nelson, and Representatives 
Henderson, Ray and Torrey, say of this 





section! “(A change has been made in 
the bill as agreed upon as to who may be 
adjudged involuntary bankrupts, by in- 
cluding an unincorporated company and 
corporations engaged principally in manu- 
facturing, trading, printing, publishing, or 
mercantile pursuits. It is believed that 
such corporations should be subject to the 
provisions of this bill. In these times the 
formation of corporations for these purposes 
is very common. A great railroad and 
transportation companies and banks incor- 
porated under any law are left to be dealt 
with by the laws of the state creating them. 
It would lead to much confusion and hard- 
ship and many complications should we un- 
dertake to subject the great railroads and 
transportation corporations to the provi- 
sions of this Act. It is believed that they 
can be better dealt with under other laws.” 

The construction put upon Section 4 B 
by the courts shows how pitiably inaccurate 
were its authors in their use of their mother 
tongue. What does “principally engaged 
in manufacturing, trading, printing, pub- 
lishing or mercantile pursuits” mean? Cer- 
tainly not mining. In 1903, accordingly, 
the section was amended by the addition of 
that word. Courts have held warehouse,’ 
water supply,’ ice,t building and loan,’ 
laundry,’ mutual insurance,’ saloon,® res- 
taurant,® hotel,’® theatrical," construction,” 


1 See 144 Fed. Rep. 726. Opinion of Olmstead 
Referee. (Mass.) 
2 10 Am. B. R. 474. Northern California. 
3 3 Am. B. R. 508. Southern N. Y. 
414 AmB.R. 61. Southern N. Y. 
Affirmed 16 Am. B. R. 832. 2d.C.C. A. 
5 yr Am. B. R. 51. Southern N. Y. 
9 Am. B. R. 30. Wisconsin. 
Western Missouri. 


“4 @ 


2 Am. B. R. 372. 
8 7 Am. B. R. 173. Colorado. 
® » Am. B. R. 173. Colorado. 
3 6th C. C. A. 


© 13 Am. B. R. 403. 
1 5 Am. B. R. 219. Eastern Penn. 

12 14 Am. B. R. 188. Eastern Virginia. 
Affirmed 15 Am. B.R. 515. 4thC.C.A. 
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irrigation,’ and circulating library,? corpora- 
tions as well as common carriers,* mercan- 
tile ‘ and advertising ® agencies, social clubs,*® 
and corporations engaged in buying and 
selling bonds,’ stocks and other securities not 
within the meaning of the section. While 
on the other hand sanatorium,’ boarding 
stable,® bridge *® and boat building,“ and 
ice’? companies, and a laundry which 
worked principally for manufacturers * have 
by other courts been held to be within its 
wording. The result is that many classes 
of corporations who ought to be subject to 
involuntary bankruptcy now escape, and 
grave doubt and difference of opinion exists 
as to its application to many others. 

The meaning of the words printing, pub- 
lishing, and manufacturing is tolerably clear, 
and the decisions with regard to them reach 
a satisfactory result. It is ‘‘trading or 
mercantile’’ that has caused the trouble. 
As Judge Lowell in one of the earlier cases 
remarked,* the two words are for all 
intents and purposes synonymous and mean 
probably nothing more than the word 
‘‘trader” did as used in the early English 
bankruptcy statutes. This latter expres- 
sion was found to be such an unhappy one 
that to put at rest further doubts as to its 
meaning the English Parliament in 1825, 


1 14 Am. B. R. 370. Southern Texas. 


“9 Am. B. R. 568. 7th C. C. A. Northern 
Illinois. 

’ 7 Am. B. R. 707 Eastern Pennysylvania 
1o Am. B. R. 424. Massachusetts. Affirmed 


11 Am. B. R. 205. 1st C. C. A. 

‘16 Am. B. R. 67. 3 C. C. A. overruling 13 
Am. B. R. 725 New Jersey. 

5 13 Am. B. R. 325. Northern Illinois. 

6’ > Am. B. R. 670. Northern Georgia. 

79 Am. B. R. 129 7th C. C. A. (Northern 
Illinois.) 

8 2 Am. B. R. 408. 

®* 5 Am. B. R. 763. 

rr Am. B. R. 643. 

" rr Am. B. R. 640. 
B.. 3. 

12 14 Am. B.R. 448. 

3 +3 Am. B.R. 97. 


Southern California. 
Southern N. Y. 
Western N. Y. 

2d. C. C. A. (Eastern 


Middle Pennsylvania. 
Northern N. Y. 
Mass. 


4 so Am. B. R. 424. 





when they passed a new bankruptcy act, 
undertook to make a list of the trades which 
it embraced.! It would seem that our 
courts, however, cannot properly read into 
the Bankruptcy Act of 1898 the wording of 
the English Act of 1825, but must take the 
word in its ordinary historical meaning.’ 

This it seems is a person, in this connec- 
tion a corporation, which buys and sells 
tangible property. It is obvious, then, 
that the statute in its application to corpo- 
rations, at least, falls farshort of what its 
makers intended* and what the needs of 
business require. 


1 13 Am. B. R. 403 6th C. C. A. (Northern 
Ohio.) 

2 Act 6. Geo. IV. C. 16 — 1825. ' 

Sect. II. And be it enacted, that all bankers, 


brokers and persons using the trade or profession 
of a scrivener, receiving other men’s monies or 
estates into their trust or custody, and persons 
insuring ships or their freight, or other matters, 
against perils of the sea, Warehousemen, Wharf- 
ingers, Packers, builders, Carpenters, shipwrights, 
Victuallers, keepers of inns, taverns, hotels or 
Coffee Houses, Dyers, printers, Bleachers, fullers, 
Calenderers, Cattle or sheep salesmen, and all per- 
sons using the trade of Merchandize by way of 
Bargaining, Exchange, Bartering, Commission, 
Consignment or otherwise, in gross or by retail: 
and all persons, who, either for themselves, or as 
agents or factors for others, seek their living by 
buying and selling, or by buying and letting for 
hire, or by the Workmanship of Goods or Com- 
modities, shall be deemed traders liable to become 
bankrupt: Provided that no farmer, grazier, 
common labourer or workman for hire, Receiver 
General of the Taxes, or member of or subscriber 
to any incorporated, commercial or trading Com- 
panies established by Charters or by Act of Parlia- 
ment, shall be deemed, as such, a trader liable by 
virtue of this Act to become Bankrupt. 

3 See Article— Bankruptcy, A Commercial 
Regulation. 15 Harvard Law Review 82g at p. 842, 
where Senator William Lindsay of Kentucky is 
quoted as follows: ‘‘This measure is the most 
thoroughly analyzed piece of proposed legislation 
I have ever examined. Every conceivable con- 
tingency seems to have been thought out and care- 
fully provided for. It is my judgment, that if 
enacted it will be a conspicuous example of matured 
legislation and remain for all time as an example 
of how laws should be prepared before being 
placed upon the statute books.” 
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It would seem unwise to include within 
the scope of a national bankruptcy act a 
charitable corporation, an insurance com- 
pany, or any public service corporation, 
whether a railroad or transportation com- 
pany or not. If, however, Congress still 
desires to pass a statute which shall have 


the effect which the Conference Committee ' 





evidently thought the Act of 1898 would 
have, let it substitute for that part of 
Section 4B, with regard to corporations, 
the following: “Any corporation, except 
national banks or banks incorporated under 
state or territorial laws, or common carriers, 
may be adjudged an involuntary bankrupt."’ 


Boston, Mass, August, 1907. 
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A STUDY OF MEXICAN CRIMINAL PROCEDURE AS 
ILLUSTRATED IN THE BARILLAS CASE 


By JosEPpH WHELESS 


Part II 

The principles of Mexican criminal pro- 
cedure described in the first part of this 
article we will now see in full play in the 
most notable criminal process of modern 
Mexican annals. The crime of assassina- 
tion was instigated, according to confes- 
sions forced from the defendants, by high 
officials of the actual Guatemalan admin- 
istration, one of whom, General Lima, was 
demanded in extradition by the Mexican 
Government, and the refusal of Guatemala 
to surrender him all but led to war with 
that country. The account of the trial 
which follows, with the incidents selected 
which serve best to illustrate the salient 
features of the Mexican procedure, are 
taken literally from verbatim reports of the 
trial appearing in the principal newspapers 
of the capital. 

Long before nine o’clock of the morning of 
June 4, the large patio of the Palacio Penal 
was crowded with an eager throng, fortu- 
nate holders of the sealed tickets of admis- 
sion, and unfortunates unprovided with this 
badge of privilege, who were hardly kept 
in order by the strong force of gendarmerie 
which did guard duty about the doors of 
the Sala de Audiencia. At 8:50 the great 
doors were thrown open, and in the expres- 
sive words of a daily, the great crowd 
“avalanched itself’’ into the Sala de Debates 
of the 3rd Presidency. At 9:30 the Judge 
President of Debates, Lic. José Saavedra,' 
touched the silver bell upon his table, and 
declared the audiencia opened. 

The list of jurors drawn the day before 
was read by the secretary, and the names 


‘ In Spanish ‘ Licenciado”’ is the title univer- 
sally applied to a lawyer, by which, — “‘ Sefor 
Licenciado,”” —he is always addressed or spoken 
of, and which is always written prefixed to the 
name of lawyer and judge. 





of nine actual jurors and two supernumer- 
aries were selected by lot, neither party 
interposing any objection. As soon as this 
ceremony was over, the secretary read aloud 
the articles of the Code of Penal Procedure 
in regard to the organization of juries, and 
the qualifications, disabilities, and duties of 
jurors. The judge president then asked: 
“Have any of the gentlemen of the jury 
just drawn any legal impediment?’’ All 
remaining silent and indicating thereby 
that they were duly qualified for their 
duties, the oath required by the law was 
impressively administered to them, all the 
audience standing, and the tribunal of life 
and death was declared solemnly installed. 

The names of the witnesses were read, it 
appearing that several of those summoned 
were not present, but no objection was 
entered to proceeding with those present, 
who were “put under the rule’’ and con- 
ducted to the witness room. 

The trial then opened in earnest. The 
secretary read aloud the conclusions of the 
Ministerio Ptiblico, and of the defendants, 
which are expressed as follows: 


Accusation oj Morales. 


1. Florencio Morales is guilty of having 
taken the life of General Manuel Lisandro 
Barillas, by stabbing him. 

2. General Barillas died immediately after 
having been wounded and, therefore, within 
the term of sixty days laid down by law. 

3. His death was caused by the wound 
described on sheet forty-four of the certifi- 
cate and which in itself directly brought 
about death. 

4. After the post mortem examination of 
the corpse of General Barillas had been 
made by the experts they declared that 
the wound was mortal. 

5. Morales intentionally wounded Gen- 
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eral Barillas, after having considered and 
realized the crime. 

6. Morales was armed, whereas General 
Barillas was not. 

7. Morales took advantage of his adver- 
sary, without running any risk of being 
wounded or killed by him and did not act 
in self-defense. 

8. Morales when he wounded General 
Barillas caught him unawares and with 
intent, without giving him time to defend 
himself or to avoid the danger. 

9. Morales committed his crime without 
any consideration of the advanced age of 
his victim. 

10. Morales committed the crime at night 
intentionally. 

tr. Morales did not speak the truth and 
made false statements with the intention of 
retarding justice and of making the inquiry 
more difficult. 

12. Morales committed the crime for 
compensation received and promised. 


-iccusation of Mora. 


1. Bernado Mora is guilty of acts which 
were the motive of the crime of murder of 
General Barillas by Florencio Morales, whom 
he induced to commit it. 

2. Bernado Mora is guilty of having 
carried out acts which led immediately and 
directly to the murder of General Barillas, 
which act was carried out by Florencio 
Morales. 

3. Under this head are conclusions 1, 3, 
4, 5,6, 7 and 8 of the foregoing. 

4. Mora did not consider the age and 
position of the deceased. 

5. The following are applicable: Articles 
4, 7,9, 32 and 48, fraction I, 49, fractions IV 
and V, 511, 515, 517, fraction IV, 518, 545, 
560, 561, fractions I, II and III, 44, fractions 
I and II, 45, fraction XII, 46 and 520, frac- 
tion I, 523, 540, 541, 543, 544, fraction II, 
47, fraction I and others of the Penal 
Code. 





The Defense. 


The lawyers for Florencio Morales, Lic. 
Arroyo de Anda, Francisco Olaguibel and 
Octavio del Conde, presented the following 
conclusions: 

1. Morales broke a penal law in response 
to a moral force presaging a well grounded 
and irresistible fear of a serious and immi- 
nent danger. 

2. Former good conduct, circumstantial 
confession of the crime, ignorance and lack 
of education. 

3. Minority of age, which accounts for 
his lack of discernment of the true aspect 
of the act and its unlawfulness. 

4. He was impressed with the idea that 
he was fulfilling a duty. 


Mora’s Innocence Assumed. 


The defence of Mora assumed his inno- 
cence. 


Mora was now ordered to retire from 
the court room, leaving Morales alone on 
his prisoner’s stool. He was made to 
stand up and swear that he would speak 
the truth, whereupon he was asked his 
“generales,’’ wherein he stated his name, 
that he was from Ocol, Guatemala, was 
eighteen years old, unmarried, a merchant, 
and was living, when arrested, in the house 
number 16 in the 2nd street of San Lorenzo, 
in Mexico City. His examination then thus 
began, the witness all the while standing: 

Presidente: Do you know for what crime 
you are being tried? 

“For murder,” replied Morales, in a 
very low tone. 

Presidente: Speak as loud as you can 
so that the gentlemen of the jury can under- 
stand well. Relate now how these things 
happened. 

Morales then related with much detail 
how, being in Guatemala, Mora who was 
his cousin, had met him one day, and told 
him that if he would go to Mexico with 
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him they would profit by it; being pressed 
for explanation, Mora stated that it was 
to kill General Barillas; that as a reward 
he, Morales, would be paid for a saloon of 
his which had been destroyed some years 
before by troops operating under General 
Barillas; that he finally accepted the propo- 
sition and prepared to sail for Mexico, in 
company with Mora. 

The forced examination of the accused 
then proceeds: 

Presidente: But you came here with 
the object of killing him? 

Morales: Yes, sir, because Mora said to 
me, “‘Let’s kill him.’”’ Bernado Mora said to 
me every little while, ‘‘ When are you going 
to do this?” I was afraid to commit the 
murder, but Mora was always telling me 
to do it; he was always after me, and every 
time said that these things were done in a 
minute. I did not wish to kill him, how- 
ever much Mora urged me todo it. Many 
days passed and I did not wish to kill him; 
but I could not leave Mexico because I had 
no money, and then Bernado told me that 
if I did not kill him I could not return to 
Guatemala. 

Presidente: Good. Now let us come to 
the seventh of April. You have already 
told of all the vacillations you had when 
you would meet General Barillas at the 
Zécalo; you met him at different times, 
and Bernado was urging you to kill him, 
but you did not do so for fear that they 
would put you in prison — is that not so? 

Morales: Yes, sir. 

Presidente: Now what happened on the 
seventh of April? 

Morales: Iwas sleeping in my room when 
Bernado came and waked me. I went to 
the Zécalo, then into the street del Reloj. 
There I saw Genvral Barillas coming along 
the street. When I saw General Barillas 


coming I did not know what to do, nor how 
to go about committing the murder, and I 
let him pass; afterwards I turned back and 
stopped in front of him, andI said to him: 
‘*Good evening, General’’; 


I saluted him 





and told him that he should pay’me for the 
cantina, as I had no money to return to my 
country and I said “‘ Si no me paga, me pago 
con Vd.”’ (If you do not pay me, I will 
pay myself with you.) I drew the dagger 
and gave him cuts. 

Presidente: How many cuts did you give 
him? 

Morales: I believe two. 

Presidente: There were three, and one 
of them was in the shoulder— is it not so? 

Morales: No, sir. 

Presidente: By the autopsy of the body 
it is shown that General Barillas had three 
wounds, one of them in the _ shoulder, 
which was a very serious one. So you 
say that when you saw the general coming, 
you decided to kill him, after having vacil- 
lated many times, not wishing to do it; 
you let him pass, then came back, went 
forward, saluted him, claimed the money 
for the cantina his troops had destroyed, 
and you then killed him because he did 
not pay —is that so? 

Morales: No, sir, not for that, 
because I—the truth is—I much feared 
Bernado, that he would kill me. 

Presidente: There are some witnesses who 
say that you did not speak to the General; 
that he was going in the direction of the 
street del Reloj; that you grasped the 
dagger, placed yourself in front of him, 
and gave him three wounds. 

Morales: Yes, sir, but I spoke. 

It will be noted that no witnesses had as 
yet testified to any of these details; but 
the Judge Presidente, with the record of the 
instruction lying open before him and 
familiar with its contents, made use of 
it and its more or less ‘‘hearsay” evidences, 
to interrogate and contradict the involun- 
tary witness against himself. 

Presidente: These facts you cannot now 
deny, because you have just confessed them. 
However, it has cost much work, enormous 
work, for you to confess the truth. During 
the process (of instruction) you have made 
many entirely different and contradictory 


but 
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declarations; for, as you will remember, you 
began by denying your name. 

Morales: Yes, sir, because Bernado told 
me to. 

The Judge then cites at some length 
certain ‘‘hearsay’’ testimony from the record 
in regard to the plan to kill General Barillas 
and General Toledo, pointing out contra- 


dictions between the preliminary decla- 
rations of Morales and Mora; Morales 
denied them: ‘‘ No, Sefior.”’ 

Presidente: ‘““But Si, Senior; I did not 


invent it. Without doubt, you have studied 
the declarations which you had to make 
before the authorities.” 

Asked by the Judge whether he had ever 
before killed anyone in Guatemala, Morales 
replied that he had not. 

‘But you alone say it, 
Judge. 

“Bernado can say it also,’’ replied the 
prisoner, with quite a show of spirit, varying 
the monotony of his tone. 

After some further questioning by the 
Judge, in regard to Morales’ connections 
actions in Guatemala, in which it 
appeared that persons ‘‘higher up’’ insti- 


” 


retorted the 


and 


gated and paid for the crime, the Judge | 


ended his examination. It was at 
taken up by Lic. José Maria Lozano, on 
the part of the Ministerio Publico, who 
began with the warning that the witness 
should speak the truth and accurately; 
and then with vigorous and skilfully directed 
volleys of adroit questions led the defendant 
into statements, that he had accepted the 
proposition to go to Mexico and kill General 
Barillas because he was angry with him 
for having destroyed the cantina five years 
before; that he did so out of hatred and 
because he had not been paid for the loss 
of the cantina; also that he did the killing 
because he feared Mora and the persons 
who were behind him, some “‘ high personage 
of Guatemala, a minister, a general, or 
someone of that sort.” Finally, that he 
did it because he feared for what might 
befall his family in Guatemala if he should 


once 








refuse. “Well, that is entirely new,”’ 
exclaimed the Ministerio Pdblica, ‘‘ never 
before during the instruction have you 
said that you acted on account of threats 
nor from fear of Mora!”’ 

The Ministerio Putblico finally bowing 
to the Judge said ‘‘ Nothing more;” and 
immediately the Lic. Rodolfo Reyes, repre- 
sentative of the Parte Civil, the Adonis of 
the Mexican Bar, lighting a fresh cigarette, 
bowed to the Judge in sign of leave to 
speak, took up the cudgel, and belabored 
the witness vigorously : 

Reyes: When you saw General Barillas, 
did he give you any money? 

Morales: I said that one time he gave 
me five dollars; but that is a lie. 

Reyes: Do you think you are defending 
yourself by saying that he gave you money? 

Morales: I do not know why I said that 
foolishness. 

Reyes: Tell the truth! 

Morales: It is not so! 

Reyes: Why did you give several wounds 
to General Barillas? 
the weapon with which you attacked him 


Were you afraid that 


was not sufficient to kill him? 

Morales: I,—1 saw myself governed by 
that knife! Bernado told me that I must 
give him several blows with it, otherwise 
he may not die. 

Reyes: Why did you sharpen the knife? 

Morales: 1 sharpened it so that it would 
enter well! 

After several interchanges of questioning 
between the Judge, the Ministerio Ptblico, 
and the Parte Civil, which resulted in no 
new developments, the prosecution rested; 
whereupon Morales was turned over to 
his own defender and that of Mora, both 
of whom questioned him in a desultory 
manner, eliciting nothing that had not 
before been stated. At this point, twelve 
o’clock noon having struck, the Court 
took a recess until three-thirty in the after- 
noon. 

When the Judge Presidente’s bell sounded 
at 3:30 and he declared the session open, 
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even a greater crowd filled the Sala de 
Audiencia; the roll of the jury was called 
and all answered present, and the Judge 
ordered that the defendant Bernado Mora 
be brought before the Court, while Morales 
should be kept incomunicado. Mora, sullen 
and sour looking, was led by the guards 
to his stool, and then took his stand beside 
it to undergo the crossfire of examination. 
The Judge exhorted him in the name of 
the law to testify the truth, and called for 
his “ generales,”’ which Mora stated. 

Fudge: For what crime are you on trial? 

Mora: I do not know, sir. 

Fudge: How, you do not know? 

Mora: I am a prisoner on account of 
the murder of General Barillas. 

Fudge: You are on trial as the author 
of the murder perpetrated on the person 
of General Barillas. 

Mora: Yes, sir. 

Fudge: State all that happened. 

Mora: I have had no participation in 
the matter: the only thing that I did was 
to give money to Florencio Morales. 

Fudge: You spoke to Morales? 

Mora: I went to find him, because 
General Lima ordered me to do so. 

This is the General Lima whose extra- 
dition as the instigator of this crime was 
demanded by Mexico of Guatemala, the 
refusal of the latter country to surrender 
him being the cause of hasty preparations 
and threats of war. Although Lima is 
not even a lawyer, he has since been made 
a Judge of the Supreme Court of Guate- 
mala — possibly merely a coincidence with 
the trial(?) and affirmed condemnation 
by that tribunal of some nineteen alleged 
conspirators against the present Cabrera 
régime in that Republic. 

Continuing, Mora stated that one day a 
soldier came to him from General Lima and 
conducted him to the General, whom he 
had known about five years; that Lima 
told him to bring Morales to him, which 





two together alone; directly Morales went 
out, and the General delivered to me money 
and passports. 

Fudge: Did he not tell 
gave you that money? 

Mora: He told me that it was for going 
to Mexico to kill General Barillas. 

Fudge: After Morales had talked with 
General Lima, did you talk with Morales, 
and what did he say to you? 

Mora: That he had arranged to come 
to Mexico and kill General Barillas or 
General Toledo. 

Fudge: And you also came to Mexico to 
see that Morales fulfilled his mission? 

Mora: No, sir; on the contrary I told 
Florencio Morales not to kill anyone; but 
Florencio Morales persisted and_ killed 
General Barillas; but, I repeat, I told him 
many times that he should not do it; yes, 
many times I told him not to commit 
that crime. 

And thus at much length, now the Judge, 
now the Ministerio Ptblico, plying the 
questions, and covering every detail of 
Mora’s version of the affair, developing 
many contradictions between his state- 
ments and those of Morales. <A careo 
was therefore deemed necessary, and the 
Judge ordered that Morales be brought 
into Court, and he was led in between his 
guards, and placed beside his stool, standing 
and facing the Judge President of Debates. 
What followed caused great sensation. In 
part this triangular trial by combat of 
words is set out, sufficiently to give an 
idea of its novel character, being trans- 
lated literally from the verbatim report: 

Fudge: Morales, Mora says that you 
knew him; that he came here with the 
money to deliver it to you, in order that 
you should not waste it; that that was 
his mission. 

Morales: It is not true, sir; but if that 
had been his mission, ‘he would have 
delivered it to me all at one time; what 


you why he 


he did, and Morales spoke with the General; | he did was to say to me, “‘ What are you 
I remained in another room and left the | doing that you do not kill him? I believe 
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that I will die in Mexico first’’ (Morales 
having testified that Mora gave as the 
reason why he, Mora, did not himself kill 
General Barillas, was because he, Mora, 
was sick and not able to do it). 

Mora: I did not say any such thing. 

Morales: I told him that I didn’t know 
how the laws were here, that it was not 
possible to do it; to which Mora replied 
that as I had money in Mexico, I could have 
an assistant even here in the prison. 

Mora: Judge, I told him not to do it; 
that we had agreed that this should not 
be done, that he would not kill General 
Barillas. 

Fudge: However, Mora, in the careo during 
the instruction you admitted that when 
Morales came to the house.in San Larenzo 
Street, you asked him ‘‘ Have you killed 
General Barillas yet.”’ 

Mora: I never asked him anything. 

Fudge: But here it is in the record; it 
appears here that you admitted this, and 
that you said that Morales, in answer to 
this question, replied to you that he had 
not been able to kill General Barillas 
because many people were present. 

Mora: But. . . No, sir. 

Fudge: I am only repeating your decla- 
ration. Morales says that you were always 
asking him that. 

Mora: I did not ask him; he told me 
that he wanted to kill General Barillas. 

Fudge: Morales, you speak to Mora in 
regard to this. 

Morales (addressing Mora): Why did you 
ask me why I had not killed General Barillas? 
Mora: I did not ask you anything. 

Morales: You asked me; otherwise I 
would not have told you anything. 

Mora: I did not ask him, Judge; but 
Morales told me that General Barillas 
had gone away. 

Morales: Judge, he kept after me to 
kill the General; that then we would be 
saved. 

Mora: I advised you not to, that you 
should not kill him. 





Fudge: You, Mora, have always been 
telling a multitude of inaccuracies. Can 
it be believed that you came with the 
exclusive mission of taking care that Morales 
did not squander his money and to give 
it to him only a little by little? Why do 
you not tell the truth? 

Mora: No, sir; what Morales says is 
not true; I have always said the truth. 

Fudge: It has cost Justice an enormous 
work to be able to make you two confess 
anything; you have said one thing and 
then another, from first to last. 

Mora: Judge, I was not commissioned 
to kill anyone; Morales says that because 
he wishes to defend himself. 

Nothing having been accomplished to- 
wards arriving at the truth by this careo, 
during which the two defendants stood 
facing each other at arms length, glaring 
with looks of the intensest hatred one at 
the other, as if momentarily they would 
spring at each other’s throat, they were 
ordered to resume their seats. They sat, 
still glaring at each other, while first the 
Judge, then one or another of counsel, 
kept up the crossfire of questions first to 
one then to the other, several times one or 
the other bitterly denying and denouncing 
some statement of the other defendant. 
Towards the close of an excited altercation 
between them, Morales said, in answer to a 
question, that Mora had not gone with 
him at any time to see General Barillas, 
as he, Mora, did not want Barillas to know 
him, so that he could kill him if Morales 
did not. Mora wildly denied this, using 
insulting terms to Morales, and crying, 
“Why do you keep on telling lies?’’ Morales 
exclaimed, “Ask for General Lima _ to 
testify!’’ The Judge replied: ‘‘Justice has 
already asked for General Lima.”’ 

The foregoing sufficiently well illustrates 
the Mexican manner of examining Witnesses, 
and the conduct of the famous careo. 

There is little left to be added to this 
already too long extended narrative. Dur- 
ing the remainder of the afternoon, and 
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again during the morning session of the 
next day, various witnesses were produced, 
sworn to say the truth, and gave their testi- 
mony. This was, however, necessarily of 
very minor interest or importance, as the 
guilt of both defendants was self-confessed 
or sufficiently established from their own 
testimony. During the evidence of each 
witness there were frequent careos with one 
or the other defendant, who were called on 
to admit or deny what the witnesses testi- 
fied to; and usually the admissions were 
freely made, although there were several 
sharp controversies, during which Judge or 
counsel would admonish the defendant to 
cease telling lies and speak the truth. One 
or two witnesses for the prosecution, who 
had been summoned, did not put in their 
appearance, and the Secretary, at the order 
of the Judge, as a matter of course, read 
the testimony of these witnesses from the 
record of the instruction. It may be 
observed, that as these declarations at the 
instruction are made in the presence of the 
defendant, subject to careo and cross- 
examination, and under practically the 
same conditions as if made in open court, 
they are not altogether objectionable as 
evidence. 

At about noon the court took a recess 
until three-thirty. When the afternoon 
session was declared opened, Lic. José M. 
Sdyago, one of the counsel for the defense, 
arose and in the name of the corps of 
defenders, registered their protests against 
certain conduct during the trial; these 
related to the failure of several of the wit- 
nesses to appear, and the reading of their 
evidence from the record, the failure of Lic. 
Reyes to be duly accredited as representa- 
tive of the Parte Civil, and that the careos 
had not been conducted according to law. 
The Judge ordered that the protests be 
noted of record, and that the trial proceed. 

The Judge directed the Secretary to read 
the record of the instruction. The Minis- 


terio Pablico asked, in order not to weary 
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the gentlemen of the jury, that only such 
parts be read as they had not heard testified 
to orally, “‘ except the declarations of Morales 
and Mora, which should be read so that the 
jury might know the constant falsehoods 
into which they had run for the purpose of 
deceiving justice.” There being no objec- 
tion to this suggestion, it was followed; the 
certificate of the autopsy of the deceased 
General was also read from the record. At 
the request of the Ministerio P&blico, the 
dagger with which Morales murdered Gen- 
eral Barillas was exhibited to the jury. 

This ended the evidence. Before argu- 
ments began, the Judge ordered the Secre- 
tary to read aloud to the public the section 
of the Code of Penal Procedure in regard 
to the behavior of the public during trials, 
and declared that no manifestations 
either approval or disapproval should be 
made by any person. 

The Agente del Ministerio Putblico, Lic. 
José Maria Lozano, at once opened the 
arguments to the jury with an eloquent 
and forceful address in which he reviewed 
all the incidents of the political crime, 
and closed with an appeal for the jury to 
do its solemn duty by condemning the 
““This,”’ he exclaimed, as he 
left the tribune, ‘‘is what Mexico expects 
of you, with Mexico, the Republic, and 
with the Republic . . . the Universe!’’ Lic. 
Rodolfo Reyes, on behalf of the Parte 
Civil, then ascended the tribune and 
delivered a brilliant oration, which was 
received with frequent bursts of applause 
from the audience, notwithstanding the 
warning bell of the Judge President. At 
its close a recess of five minutes was 
declared, ‘‘to relieve the fatigue of the 
jury,’’ during which the two orators held 
a veritable reception and received a hearty 
ovation and handshaking. This ended, 
Lic. Don Augustin Arroyo de Anda, the 
leader of the ex officio defenders of the 
accused, arose: he would undertake no 
argument, he said, but would ask to make 
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some modifications in the conclusions of 
the defense, and offered an amendment 
in these words: ‘‘ The deed imputed to 
Mora and Morales is a political crime and of 
international character.”” This amendment 
was refused by the Judge, and protest 
noted. Next Lic. José M. Sdyago, a quite 
young but evidently capable advocate, made 
a brief address on behalf of Mora, asking 
clemency for his client, and pointing out 
that if they were executed the sole evidence 
against the real author of the crime would 
be destroyed. The notable argument of the 
defense, on behalf of Morales, was now that 
of Lic. Francisco M. de Olaguibel, which was 
a gem of polished oratory and literary and 
philosophical considerations of the difficult 
theme of defense which was imposed upon 
him; he made a gradation of criminality 
in the scheme of assassination: Morales 
was the passive instrument of death, Mora 
the bloody hand that wielded it; General 
Lima was the arm that impelled the fatal 
blow; and away yonder, in the shadow, 
was the guilty mind which conceived the 
tragic idea. 

As this the last of the orations was ended, 
the Judge at once read the interrogatories 
to be submitted to the jury; these were 
acceptable to the prosecution, but objected 
to by the defense, who requested modi- 
fications; these were refused by the Judge, 
who declared that the interrogatories were 
in harmony with the conclusions of each 
party. The Judge then made a lengthy 
and careful summing up or review of the 
evidence to the jury; at the end of which, 
the Judge, jury, and all connected with 
the trial, stood up while the Judge read 
impressively to the jury the exhortation 
required by the Code of Procedure, here- 
tofore quoted. The Judge then delivered 
to the jury the interrogatories and the 
record of the instruction, and at nearly 





half past ten o’clock, p.m., they retired 
to their room for deliberation. It was 
11:50 when the jury filed again into the 
court room, and delivered their verdict 
(the interrogatories, with the record of 
the vote on each, duly signed and certified) 
into the hands of the President Judge, 
who declared the session resumed and read 
the verdict aloud. It was a unanimous 
finding in favor of each one of the interrog- 
atories for the prosecution, all those of 
the defense being rejected. I may remark 
that a verdict by a majority of the jurors 
is always sufficient to convict. 

The Ministerio Ptblico at once arose 
and earnestly argued to the Court that 
the sentence of death should be pronounced; 
this was as earnestly opposed by the 
defenders, who pleaded instead for the 
extreme imprisonment of twenty years, 
allowed by the law. The Judge declared 
a further recess and retired to his chambers 
to prepare the sentence. Upon his prompt 
return, in a clear tone he ordered all to 
stand and the gendarmerie to present arms. 
The scene was very impressive. 

It was a moment of tense expectation ; 
all strained to hear the words of the fateful 
sentence: it was that Florencio Morales 
and Bernado Mora should suffer the pain 
of death as the murderers of General Don 
Manuel Lisandro Barillas; that this penalty 
should be imposed with all the formalities 
of the law, in the garden yard of the Prison 
of Belén; the death penalty in Mexico being 
by shooting to death. Five days were 
allowed the accused for appeal, and notice 
of appeal was at once given by their 
defenders. The accused, on whom all eyes 
were focused, remained impassive. Thus 
ended the most notable criminal trial of 
late years in Mexico. 


St. Louis, Mo., July, 1907. 
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ENGLISH JUDICIAL STATISTICS 


The English custom of compiling and pub- 
lishing the statistics of litigation make it 
easier to study the development of their 
practice than that of our own, though it is 
to be regretted that their publication is so 
much delayed. 

The latest British civil judicial statistics, 
those for 1905, have just been issued. They 
show the first decrease since 1899 in legal 
proceedings, the decline being from 1,518,527 
cases in 1904 to 1,473,919. Among the 
most interesting features of the report is 
the section dealing with matrimonial suits, 
of which there were 921. There were 752 
petitions for divorce, which, although thirty- 
two more than in 1904, were considerably 
fewer than in the preceding years. Hus- 
bands’ petitions reached a total of 429 and 
wives 323. Of the marriages dissolved 23.23 
per cent had lasted from five to ten years, 
39.43 per cent had lasted from ten to twenty 
years, while 10.89 per cent had existed for 
at least twenty years. Another feature of 
the statistics is the steady growth of imprison- 
ment for debt, 11,427 debtors having been 
committed, the highest number for ten years. 


WORKMEN’S COMPENSATION 


The workmen’s compensation act, enacted 
by the British Parliament in 1897 and amended 
in 1900, received important extensions in 
the re-enactment which took effect July 1st 
the scope of which has caused some alarm 
to English employers. The most important 
change consists in a widening of the defini- 
tion of workmen within the meaning of the 
act. Subject to the exception of: (1) any 


person employed otherwise than by way of 





manual labor, whose remuneration exceeds 
250 pounds a year; (2) any person whose 
employment is of a causal nature and who 
is employed otherwise than for the purpose 
of the employer’s trade or business; (3) 
policemen; (4) out workers; (5) resident 
members of the employer’s family, workman 
means any person who has entered into or: 
works under a contract of service or appren- 
ticeship, and it is not necessary that his 
work be manual. Difficulties, however, will 
doubtless still arise in determining who are 
entitled to the benefits of the act, since the 
definition implies that an independent con- 
tractor is not entitled thereto, and the ques- 
tion, ‘‘ What is employment of a casual 
nature?’’ has already given rise to some 
discussion. As applied to seamen, there 
are many new provisions, all in the direction 
of extending the liabilities of the employer, 
and one section has extended the right of 
compensation to workmen suffering 
certain industrial diseases. 

A far reaching change made by the act is 
that it will no longer be able to set up the 
serious and wilful misconduct of the work- 
men in answer to the claim, when the injury 
has resulted in death or serious and perma- 
nent disablement. Another change is that 
whereas formerly compensation was never 
payable until the first fortnight after the 
workman’s incapacity, in future the only 
limitation will be that if the incapacity lasts 
less than two weeks compensation cannot 
be recovered for the first week. The scale 
of compensation has been altered in the 
case of a workman under twenty-one years 
of age. If his average weekly earnings are 
less than 20 shillings, the weekly payment is 
fixed at the full amount of his average weekly 
earnings, instead of 50 per cent. He is 
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limited in all cases to ten shillings, and where 
a workman is employed by several different 
masters at the same time working part of 
the time for each, his weekly earnings are 
to be calculated as if his earnings under all 
the contracts were earnings in the employ- 
ment of the one whom he was serving at 
the time of the accident. The persistent 
tendency to broaden the scope of the Eng. 
lish statute and to increase the burdens 
imposed upon the employer, is an important 
sign of the times in England and it is to be 
feared that it will tend to increase opposition 
of employers in this country to the enact- 
ment of this important legislation, since they 
can justly argue that the enactment of a 
reasonable provision in the first instance will 
give them no assurance that it will not prove 
merely an incentive to demands of a more 
burdensome nature. 


JUDICIAL DISCRETION 


There are two divergent views of the proper 
attitude of a judge toward the trial of a case, 
each born of the political conditions of the 
ages in which it has held sway. The one 
makes the judge a presiding officer at a 
partizan contest, who pronounces the rules 
by which a jury ought to be governed and 
leaves the parties by their counsel to conduct 
their own cases. The other makes the judge 
a public officer charged with the duty of 
administering justice who is to ascertain 
the facts and in case of doubt relieve himself 
of the responsibility of guessing, by leaving 
it to twelve plain men who have heard the 
evidence. The necessities of the times in- 
cline us from one theory to the other and 
perhaps it is well that our system should 
contain the elenents of both and that neither 
method should be irrevocably fixed so that 
we may modify our practice when courts 





have swung too far in the one direction or 
the other. It is the belief of many that the 
courts in the United States have become too 
negative, and have lost right of justice in the 
confusion of conflicting principles laid down 
by a too voluminous collection of precedents, 
and many are urging changes of practice 
which will incline judges to a freer exercise 
of their prerogatives in the trial of cases in 
the interest less of the litigant than of the 
public by the expedition of causes and the 
cultivation of confidence in the justness of 
litigation. This is perhaps but one of many 
indications of greater regard for the people 
than for the individual. One of the simplest 
of these suggestions and perhaps the most 
effective in criminal cases requires a change 
in the attitude, and perhaps an increase in 
the labors of appellate courts. It is said 
that courts of appeal should examine the 
whole record and reverse a case only for 
error going to the merits leaving it to the 
good sense of the appellate body to ascertain 
what is a meritorious defense. This will 
require the abolition of the old fashioned 
bill of exceptions still used in many States 
to isolate and thus magnify minor mistakes 
in the conduct of trials or at least compel the 
excepting party to show from the record 
that the error of which he complains, did 
prevent a just decision. It is this proposi- 
tion which has been recently endorsed by 
the Alabama State Bar Association, whose 
energetic committee of correspondence, of 
which Mr. Julius Sternfeld is chairman, is 
planning an active campaign of correspond- 
ence to ascertain if possible, the sentiment 
of the Bar throughout the United States on 
the subject such a wholesome work deserves 
and has aready received hearty support 
from influential attorneys and judges and 
the results of the labors of the committee 
will be awaited with great interest. 
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CURRENT LEGAL LITERATURE 





This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review. 





Conducted by Wrii1am C. Gray, of Fall River, Mass. 





The English, Scotch and French Legal magazines furnish most of the material for 
this department this month, although the American Law Review has four articles on 
various phases of constitutional law and one on the usual subject of the status of a 
foreigner who has declared his intention of becoming a citizen of the United States. 
The articles on conflict of laws in the French Journal de Droit International Privé deserve 


special attention. 


BIOGRAPHY (Heney) ‘The Making of 
a Fighter; How Frank Heney Prepared in 
Arizona for the work he is now doing in San 
Francisco,” by Lincoln Steffens, August Amert- 
can Magazine (V. Ixiv, p. 339). A breezy 
account of a conspicuous figure in California 
and Oregon criminal prosecutions. 

BIOGRAPHY (Taft.) ‘“‘ Taft; A Career of 
Big Tasks’”’ by Eugene T. Lyle, Jr., August 
World’s Work. The second part of this 
sketch deals with ‘‘the beginning of public 
service’ in a rather volatile style. 

BIOGRAPHY (Taft) ‘‘ William H. Taft as 
a Judge on the Bench,” by Richard V. Oula- 
han in the August Review of Reviews (V. 
XXXVi, p. 208), is a pleasant commentary on 
the personality of Mr. Taft illustrated by 
anecdotes of his judicial conduct. A more 
important article immediately follows it en- 
titled “‘ The Labor Decisions of Judge Taft,” 
by Frederick N. Judson. This is a discri- 
minating summary of important decisions 
in railway cases which have been subjected 
to much ignorant political comment of late. 

COMMON’ CARRIERS. “The Toronto 
Street Railway Cases,” Editorial, Canadian 
Law Times (V. xxvii, p. 539). 

CONFLICT OF LAWS (Confiscated Trade- 
mark Abroad). The struggle in France be- 
tween church and State presents many legal 
problems. ‘‘La Marque des Chartreux et 
les Prétentions du Liquidateur devant les 
Tribunana E’trangers,”’ by A. Pillet in the 
Revue de Droit International Privé (V. iii, 
P. 525), discusses the interesting situation of 
the famous trade-mark of the Chartreux 
monks. The government receiver seized their 








property in France, including their French 
trade-mark; the expelled monks went to 
Spain and there made Chartreuse which they 
claim the right to sell outside of France under 
the old mark, registered abroad. Attempts 
to restrain each other from using this mark 
were inevitable and several have been made 
in European courts and in at least one South 
American country. A recent case in Ham- 
burg and the arguments made therein furnish 
the text for the present article. 

M. Weiss, for the monks, argued that the 
law of the 1st of July, 1901, as a result of 
which the monks lost their rights, is not 
personal and extra territorial, as touching 
on private interest, but is territorial only, 
being a police measure. For the receiver, 
M. Lyon-Caen argued that marks are the 
accessories of a manufacturing or commercial 
establishment, that they in general follow 
its fortunes and that the one carrying it on 
has in the absence of contrary stipulations the 
right to use the marks. He added that the 
French courts had recognized the receiver’s 
right to use the marks in controversy. 

Agreeing with M. Weisse’s result the author 
declares the territoriality of the law has 
little to do with it; agreeing with M. Lyon- 
Caen’s statements he says they do not require 
a decision for the receiver abroad, for there 
may be a transfer in France that does not 
operate elsewhere. The kernel of the ques- 
tion is to what extent a transfer, particularly 
a confiscation without indemnity will be 
considered valid abroad. 

There is no doubt a voluntary transfer in 
France would give a right of property that 
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would be respected elsewhere. Professor Pillet 
thinks there might be more question in the 
case of a purchaser at a bankruptcy sale. 
But he finds a principle running far back in 
the science of jurisprudence and resting on 
ideas of natural justice, that laws derogating 
from common right or having a_ political 
origin will have only territorial effect. 
French courts for instance, have refused to 
recognize the lack of capacity of a foreigner, 
under the law of his own country, because 
it had a political or religious origin. The 
law under which the receiver holds is clearly 
a political one; that alone, he says, prevents 
its operation elsewhere. And clearly it is 
one of confiscation, thus coming under the 
other branch of the rule also. 

A curious question of fraud and unfair 
competition is also treated. The expelled 
monks make in Spain the liqueur they formerly 
made at la Chartreuse, according to their 
secret recipe. The government official makes 
a liqueur at la Chartreuse in the place formerly 
used by the monks, perhaps even with their 
apparatus, though he does not know their 
processes, and perhaps does not even know 
the ingredients they used. Each sells under 
the old mark bearing the words: ‘‘ Liqueur 
jabriquée @ la Grande Chartreuse.’’ Which 
deceives the public and commits a fraud? 
The author has no hesitation in saying it is 
the government official. 

CONFLICT OF LAWS (Renvoi Doctrine). 
‘Du Renvoi d’ Apréi la Jurisprudence Ang- 
laise en Matitre de Succession Mobiliére,”’ 
by J. T. B. Sewell, Revue de Droit Inter- 
national Privé (V. iii, p. 507). A discussion 
of the English cases involving the disposition 
of personalty in England of persons dying 
domiciled abroad, since French jurispru- 
dence has adopted nationality instead of 
domicile as the source of the law governing 
personal status. These cases involve the 
puzzling doctrine of renvot,.or English law 
says personalty in England is distributed 
according to the law of the domicile. But 
France regulates succession to personalty 
by the law of the decedent’s nationality, 
without regard to his domicile. The English 
courts have not yet worked out whether 
this will result in the application of the Eng- 
lish municipal law of succession, a result the 
author thinks has practical advantage. 





CONFLICT OF LAWS. ‘De la _ Déter- 
mination de la Qualité de Commergant et 
de see Conséquences en Droit International 
Privé,” by Albéric Rolin, Revue de Droit 
International Prive (V. ili, p. 495). End 
of a study into the question of what con- 
stitutes a merchant and the consequences 
in conflict of laws. This installment takes 
it up when the question is looked at from 
the standpoint of jurisdiction. 

CONFLICT OF LAWS. “ De 1|’Avenir du 
Droit International Privé,’ by F. Despagnet, 
Revue de Droit International Privé (V. iii, 
p. 481). Concluding installment of an article 
on the future development of private inter- 
national law or conflict of law. 

CONSTITUTIONAL LAW. “The Power 
of the Supreme Court to Enforce its Decrees,” 
by George C. Lay, American Law Review 
(V. xli, p. 515). Several times in our his- 
tory the Supreme Court has made decrees 
which it has found it impossible to execute. 
Mr. Lay offers the following solution in the 
not impossible case of a State, defeated in 
a controversy with another State, declining 
to pay a judgment: 


‘“In our view, there is irresistible force 
in the position that the States by the adoption 
of the Constitution clothed the Supreme 
Court with jurisdiction over controversies 
between the States, including those over 
title to property and public obligations, and 
thereby surrendered so much of their sover- 
eignty as might otherwise obstruct the court 
in the enforcement of its decrees and man- 
dates. Therefore, when it is said that the 
sovereignty of the States stands in the way 
of the collection of a public debt of the State, 
because neither the Supreme court nor the 
executive has the power to interfere with 
or control the administration of her financial 
affairs, the answer is that the State surren- 
dered her sovereignty in this respect by con- 
ferring jurisdiction upon the Supreme Court 
to determine interstate controversies. 

‘“The question of State sovereignty being 
disposed of, it remains to find a remedy for 
embarrassing conditions. If the power to 
enforce its own decrees does not rest in the 
Supreme Court, Congress is given authority 
by the Constitution to 


‘make all laws which shall be neces- 
sary and proper for carrying into exe- 
cution the powers of Congress and all 
other powers vested by the Constitution 
in the Government of the United States, 
or in any department or officer thereof.’ 
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‘*On this foundation Chief Justice Marshall 
built his temple of implied powers in McCul- 
lough v. Maryland, and paved the way for 
modern forces to tread with confidence and 
strength. 

“If the Supreme Court is hampered in 
the execution of its powers, Congress is able 
to supply the omission, regulate the pro- 
cedure of the Court, and prescribe the mode 
of carrying into effect its judgments and 
decrees, and the execution of its writs and 
mandates.”’ 

CONSTITUTIONAL LAW (Fourteenth 
Amendment). ‘‘ Demands of Labor and the 
Fourteenth Amendment,” by Roger F. Sturgis, 
American Law Review (V. xli, p. 481). A 
discussion of the cases involving the con- 
stitutionality of laws regulating the hours 
of labor, regulating and restricting payments 
and enforcing certain definite scales of wages. 


CONSTITUTIONAL LAW (Fourteenth 
Amendment). ‘‘ The Growing Importance of 
the Fourteenth Amendment,’ by Hannis 
Taylor, American Law Review (V. xli, p. 


Address before the Bar Associations 
and Arkansas at Memphis, 
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of Tennessee 
June 6, 1907. 

CONSTITUTIONAL LAW. “The Treaty 
Making Power, by _ Shackelford Miller, 
American Law Review (V. xli, p. 527). A 
discussion suggested by the San Francisco 
school incident, concluding that the Federal 
government cannot take away the 
States the control of local schools, a limitation 
of the treaty-making power of which all 
nations must take notice. 

CORPORATIONS (Status Abroad). E. Hil- 
ton Young concludes in the July Law Quar- 
terly Review (V. xxiii, p. 290) his article on 
“The Status of Foreign Corporations and 
the Legislature,” noticed at length in this 
department in the June number. Having 
described the restrictive theory of dealing 
with foreign juridical persons in his first 
paper he takes up the liberal system, the 
foundation of which is the assimilation of 
juridical to natural persons. This is the 
modern system, he says, and gaining ground 
all the time. A review of the English law, 
which has made no express reference to either 
theory and comments on proposed legisla- 
tion requiring foreign companies to file copies 
of certain documents, lists of officers and 
annual returns, conclude the article. 
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CORPORATIONS. “The Influence of 
Railroad Decisions in Corporate law,”’ by 
Richard Selden Harvey, July American 
Lawyer (V. xv, p. 315). Mr. Harvey asserts 
that it is, “‘ hardly too much to say that the 
influence of decisions in railroad matters, in 
delimiting the powers of directors and officers 
of corporations and in regulating the internal 
management of corporate affairs, has been, 
and bids fair to remain, the dominant factor,’’ 
and that ‘if all decisions concerning cor- 
porations were destroyed, excepting only 
railroad cases, sufficient material would re- 
main to reconstruct the framework of corpora- 
tion law as it exists to-day, and to revive 
the study of that substantive department 
of law.” 

In support of these statements a long list 
of railroad cases, deciding many problems of ° 
corporation law, is given. 

CRIMINAL LAW. ‘“ The London Police 
Court Today and Tomorrow,” by ‘“‘ T. H.,” 
Law Times (V. cxxiii, p. 325). 

CRIMINAL LAW. “ Capital Punishment,”’ 
by Franklin E. Parker, Westwood, Mass., 1907. 

CRIMINAL LAW. ‘Fraudulent Solici- 
tors,” by John Indermaur, Law Students’ 
Journal (V. xxix, p. 183). 

CRIMINAL LAW (Insanity and Expert Tes- 
timony). The American Lawyer for July 
(V. xv, p. 309) has a symposium on ‘‘ The 
Defence of Insanity in Criminal Cases and 


Medical Expert Testimony,’”’ suggested by 
the Thaw trial. The divisions are: ‘‘ A Judi- 
cial View,’ by Henderson M. Somerville; 


“An Expert’s View,” by Allan McLane 
Hamilton; ‘‘ A Defence of the Present Sys- 
tem,’’ by James W. Osborne; ‘‘ A Condemna- 
tion of the Present System,’ by John F. 
McIntyre; ‘‘ Practical Steps Toward Reform,” 
by Clark Bell. Messrs. Somerville, Hamilton 
and McIntyre concur in desiring an indepen- 
dent State expert or board to pass on the 
mental condition of the accussed. Mr. 
Osborne, opposes, saying: 

‘We have too many officials already, too 


much restriction in the matter of discussion 
in the courts. Authoritative commissions are 


dangerous, in that they still further limit the 
freedom that is needed in such matters. It 
is the very clash of expert opinion in a trial 
that helps a jury — just as the clash of archi- 
tects helps the prospective house builder in 
settling on the plans for his future home. 
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All this would be done away with should an 
alienist commission be permanantly estab- 
lished.” 

CRIMINAL LAW (Death Penalty in 
France). ‘‘ The Abolition of Capital Punish- 
ment in France,’’ by Maynard Shipley, July- 
August American Law Review (V. xlv, p. 651). 
Suggested by the recent report of the French 
parliamentary committee against the death 
penalty, this article reviews, its history in 
France since Colbert’s abolition of it in the 
seventeenth century. 

CRIMINAL LAW (Scotland). ‘‘Insanity 
and Recent Criminal Practice,” by J. Robert- 
son Christie, July Juridical Review (V. 
xix, p. 165). A discussion of three recent 
cases, showing the unsatisfactory state of 
British Law as to insanity, as a defence and 
in the matter of procedure. 

DOMESTIC RELATIONS. ‘ The Adopted 
Son of A Tenant in the Province of Agra,’’ by 
Indu Bhusan Bose, Allahabad Law Journal 
(V. iv, p. 199). 

EASEMENTS. ‘Innovations on the pre- 
existing Law of India by the Indian Ease- 
ment Acts,’”’ by R. B. Mitchell, Wadras Law 
Jonrnal (V. xvii, p. 121). 

EDUCATION (England). ‘‘ Possibilities in 
Legal Education,” by Edward Jenks. July 
Law Quarterly Review (V. xxiii, p. 266). 
Discussing various schemes for improving 
English legal education. 

EDUCATION (England). ‘“ Legal Educa- 
tion in London,” by Sir. Thomas Raliegh, 
July Law Quarterly Review (V. xxiii, p. 258). 
The substance of an address delivered at the 
opening of the Law Lectures of the Univer- 
sity of London. 

ETHICS. In The American Lawyer for 
July (V. xv, p. 326) John C. Mahon discusses 
‘‘Legal Ethics.’”’ Dealing with the defense 
of criminals he says: 

“What might be known as the law of 
extremes appears perpetually in human affairs. 
Religion, to be sufficiently effective in re- 
straining loose standards of conduct, had to 
lapse into asceticism; and philosophy, to 
secure proper respect for individual rights, 
had to become unduly antagonistic to neces- 
sary restraints of government. The excesses 
of Socialism neutralize the dangers of Capi- 
talism. 

‘*So it would seem to be with a formal 
denial of the guilt of a confessed criminal, or 
the exclusion of evidence derogatory to an 





accused person; such legal safeguards are 
required to be of the strongest kind to effec- 
tively combat legal aggression. If the stout- 
est resistance be abandoned or the slightest 
failure to take advantage of legal privileges 
be shown, the tides of law would soon level 
all barriers. The stoutest resistance, even to 
the point of violence of truth would seem to 
be necessary to counteract legal abuses in 
order to preserve the equilibrium whereby 
rights are maintained. 

“Because of the imperfection of men, 
practices may be justified by legal ethics 
based upon the requirements of conditions 
that violate the absolute right. But the 
ideal must ever be kept unclouded while 
submitting to the demands of conditions 
slowly approximating the ideal.”’ 

HISTORY. ‘The Evolution of the Right 
of Trial,” by Hon. H. H. Lurton, Ohio Law 
Bulletin (V. lii, p. 442). 

HISTORY (France). ‘‘ Church and State 
in France,’’ by John Carmont, July /uridical 
Review (V. xix, p. 134). 

HISTORY (Homestead Law). In an inter- 
esting article on ‘“‘ Andrew Johnson and the 
Homestead Law,’’ Sewanee Review (V. xv, 
p. 316), Thomas J. Middleton shows through 
contemporaneous speeches and records that 
it is most unfair to give the entire credit for 
this legislation to Mr. Grow, the author of 
the bill. 

HISTORY (France). ‘‘ The Bar In France 
— Part II.,” by E. S. Cox-Sinclair. August 
Law Magazine and Review (V. xxxii, p. 406). 
Concluding a history of the French Bar. 

HISTORY. ‘The Justice of the Peace: 
An Historical and Comparative Summary 
With Special Reference to the Philippines,” 
by Charles S. Lobingier. July Law Quar- 
terly Review (V. xxiii, p. 310). <A four- 
page article giving a condensed history of the 
ancient office which, originating in medieval 
England, went through France and Spain 
to the Philippines, to be met there recently 
by the stream that had carried it to America. 

INSOLVENCY. ‘““The Workings of the 
Insolvency Law in India,” by ‘“ X.,” Bombay 
Law Reporter (V. ix, p. 161). 

INTERNATIONAL LAW. “The Treaty- 
making Power,” by L. Atherley Jones, Law 
Journal (V. xiii, p. 511). 

INTERNATIONAL LAW (Declaration of 
Intent to Change Citizenship). An _inter- 
esting paper on an unusual subject is that of 
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Nathan Wolfman in the American Law 
Review (V. xli, p. 498) on the “ Status of a 
Foreigner Who Has Declared his Intention 
of Becoming a Citizen of the United States.” 
Examination of the cases leads him to this 
conclusion. 

“We thus find that from the point of 
view of international law, the problem of 
citizenship which, per se, involves only 
question of municipal law, has nothing 
whatever to do with the question of the 
status of a declarant of intention to become 
a citizen. That status involves the relation 
between a nation and one of its subjects and 
is, therefore, purely a question of international 
and not of constitutional law, and it follows 
that a municipal law of one of the States of 
the United States does not, internationally, 
affect the status of a declarant. Interna- 
tionally, the declarant of intention to become 
a citizen owes to the country of his adoption 
a temporary allegiance resulting from the 
mere fact of domicile; and the fact that he 
still owes allegiance to his native country 
will not prove a difficulty to this proposition. 
International law in and of itself accords 
him protection when, for the time being, he 
leaves this country for another. But it 
will not accord him this protection as against 
his first native country, nor as against third 
countries with which treaties expressly exempt 
protection. This protection as to third coun- 
tries entitled a declarant to the good offices of 
the United States in his behalf, but whether 
it was sufficient to authorize the issuance of 
a passport to such a declarant, remained in 
doubt until the passage of the very recent 
Act of Congress, approved March 2, 1907, 
which really defined and was declaratory of 
the already existing international law when 
it provided that a passport may issue to a 
person not a citizen of the United States, 
when such person has made a declaration 
of intention to become a citizen and has 
resided in the United States for three years. 
Such passport will entitle the holder to the 
protection of this Government in any foreign 
country, but it will not entitle him to the 
protection of this Government in the country 
of which he was a citizen prior to making 
such declaration of intention.” 


INTERNATIONAL LAW. “War and 
Private Property,’ by Norman Bentwich. 
Boston Book Co , 1907. 

In view of the fact that the Hague Con- 
ference has before it the question of exempt- 
ing private property at sea from capture 
contraband excepted, the above is a very 
timely contribution to the literature of a 
question which has been not merely an 





academic question but one of practical 
diplomacy for over a century. As stated 
in the preface, the book is substantially the 
essay which won the Yorke Prize at Cam- 
bridge University in 1906. The author gives 
a particularly interesting historical survey 
of the practice in regard to private property 
on land and sea. Attention is called to the 
fact that while in Europe, the rules in regard 
to the treatment of private property on 
land have not been administered by any 
court, those in regard to private property 
at sea have. In speaking of the greatest 
single factor in securing respect for life and 
property in war, he says: ‘‘ The immediate 
practical effect of Grotius’ work, ‘De Jure 
Belli et Pacis,’ was remarkable. In the 
war of the Paletinate — which was fought 
while it was being written — pillage and 
spolisation were carried to their extreme. 
Gustavus Adolphus, however,-who was an 
enthusiastic admirer of Grotius, made his 
soldiers pay for everything they took. His 
remarkable military successes proved that 
the old practice was as demoralizing for the 
spoiler as it was ruinous for the spoiled.”’ 
He points out that not the same progress 
has been made in the adjective as in the 
substantive part of international law. ‘ An 
International Court of appeal on prize cases 
sitting at the Hague would certainly seem 
to be one of the most pressing needs of 
international jurisprudence, and seeing that 
the questions it would have to decide would 
be purely legal, it cannot be objected that 
it would be derogatory to the sovereignty of 
states.”’ 

There are passages in which the author’s 
patriotism becomes a trifle rampant, e.g., in 
speaking of compensation for war losses he 
says: ‘‘ England’s generous example in the 
South African war can hardly be regarded 
as a precedent for future international 
usages, for few other nations would pursue 
so enlightened a policy toward their late 
enemies.’’ His views upon the advisability 
of exempting private property at sea from 
capture seem to be warped somewhat by 
his country’s contention for the continuance 


‘of the present rule. His argument that 


private property at sea, ‘is not only private 
property but also a part of national com- 
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merce,” is sufficient to cause a different 
rule to be applied to it to that applied to 
private property on land, does not seem to 
us sound; as a carload of goods shipped by 
rail from one country to another would be 
as much a part of “ international commerce ” 
as the same goods shipped by sea, yet at 
present a different rule applies to the former 
to that applied to the latter. Equally un- 
sound is his argument that ‘‘there can be 
little doubt that the abandonment of mari- 
time capture of enemy’s property would 
lead to an extension or greater application 
£ the right to blockade, and this involves 
a greater restriction upon neutral as well 
as upon belligerent trade.’”” The same inter- 
national public opinion which would force 
the abolition of the old rule because of its 
harshness would not tolerate the substitution 
if a harsher one in its place. He summarizes 
the ‘‘ modifications required in the existing 
practice of maritime capture ’”’ as follows: 
(1) The abolition of prize money. (2) The 
acceptance by the state of its obligation to 
recoup its own citizens for their losses 
by sea. (3) The relaxation of the old laws 
of enemy domicil by the English and Ameri- 
can courts, and the general adoption of the 
French standpoint, not on logical reasons, 
but from comity to neutrals. (4) The accept- 
ance by the State of its obligations to com- 
pensate neutral owners, when innocent cargo 
is destroyed on an unarmed enemy vessel; 
(5) The exemption of mail-steamers from 
capture; and, (6) most important of all 
the classification of contraband by an inter- 
national body.’’ These suggestions are very 
excellent, if the old rule is to be maintained. 

On the whole, the book is very well ana- 
lyzed, well written, and constitutes a well- 
performed piece of work. 

Edwin Maxey. 

JURISDICTION (Scotland). ** Reconven- 
tion as a Ground of Jurisdiction,’’ by George 
Duncan, July Juridical Review (V. xix, 
p. 119). A discussion of the position in 
Scotch jurisprudence of the Civil Law doc- 
trine of reconvention. 

JURISPRUDENCE. ‘* Responsibility in 
Law,” by Rankine Wilson, in the August 
Law Magazine and Review (V. xxxii, p. 440), 
concludes an article begun in Vol. xxxi. The 
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conditions of criminal responsibility are dis- 
cussed in this last instalment. 

JURISPRUDENCE. “The Origin of 
Punishment,” by G. D. Valentine. July 
Juridical Review (V. xix, p. 152). The 
author sums up his position as follows: 

- whether as regards clansmen or 
strangers the original purpose of punishment 
was not so much the satisfaction of feelings 
of resentment (the explanation usually given) 
as an attempt to make the criminal harmless. 
The action of the clan against strangers 
comes near vengeance, but may be distin- 
guished from it by the important qualifica- 
tion that its object was not the assertion of 
clan superiority regarded as a good in itself, 
not slaying for the joy of it, but self-assertion 
for the purpose of gaining the respect, and 
with it the forbearance of neighbors. It 
was this quality that made it possible for 
that self-assertion to be limited in its scope. 
Mere vengeance is never glutted with less 
than the complete destruction of the enemy. 
It is impossible for it to enter into composi- 
tions. It can learn no law. Therefore it 
is not a fruitful principle from which equity 
can be derived. But a feud entered into 
with the view of rendering an offender power- 
less to repeat his trespass is regulated by 
self-interest and by the universal principle 
of ‘‘least action.”’ The clan will go to no 
risk and trouble further than is necessary 
to gain the end in view. In such circum- 
stances composition naturally comes to dis- 
place violence. 

‘*In dealing with offences within the clan 
vengeance seems never to have been promi- 
nent. There punishment, as rendering the 
criminal harmless, soon passes into punish- 
ment as the elimination of a degenerating 
element. First, the man is cast out, then by 
various processes the wickedness is cast out 
of the man. There may have been a period 
when this conception of punishment was the 
dominant one —the period when the clan 
organization was beginning to sink into the 
background before central authority. From 
this source the idea of the ‘“ king’s peace ”’ 
was readily evolved. In the popular mind 
the preservation of public peace seems to be 
the ruling explanation of punishment to-day.”’ 

JURISPRUDENCE. “ Possession and Own- 
ership, II,” by Albert S. Barnes in the 
July Law Quarterly Review (V. xxiii, p. 314) 
concludes the careful analysis, begun in the 
April number of the ideas represented by the 
significant words of the title. The author 
takes up in succession the modification by 
early common law of the idea that taking 
gives the right of possession and ownership 
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through recognition of the right of recapture ; 
early common law rights to retake via legis 
classed as actions to punish and not as actions 
to establish ownership; later common law 
actions for the recovery of land and their 
derivation from the interdict de vi, an action 
given by the Roman law to punish the taking 
of land in violation of the right of possession ; 
recognition under the common law of owner- 
ship in one and right of possession in another 
through allowance of right to retake via 
facti; the common law doctrine of relative 
ownership of land; ownership under the 
common law of chattels by one who has not 
the right of possession; relative ownership 
of chattels under the common law and the 
modern common law doctrine of relative 
ownership; the common law notion that if 
you cannot complain of a wrong you have 
no remedy and the Roman law notion that 
you cannot complain of a taking which did 
not violate your right of possession. 
JURISPRUDENCE. ‘“ Ecclesiastical In- 
fluences,’ by Matthew G. Johnson, August 
Law Magazine and Review (V. xxxii, p. 399). 
Giving example of law. Modification of the 
common law of England through the clergy, 
familiar with civil and canon low. 
LANDLORD AND TENANT. 
of Landlord and Tenant,” by 


“The Law 
Percy John 


Crellin, Law Students’ Journal (V. xxix, 
p. 185). 
LEGISLATION. ‘‘ Compensatory Adjust- 


ment under the Local Government Acts, 
Editorial, Justice of the Peace (V. xxi, p. 349). 

LEGISLATION (Patents — England). 
‘‘ Proposed Patent Legislation,’’ by J. Scott 
Duckers, August Law Magazine and Review 
(V. xxxii, p. 425). A discussion of three 
patent bills now before Parliament. 

LIBEL. ‘“ Fair Comment and Qualified 
Privilege,’ by Norman de H. Rowland, 
Commonwealth Law Review (V. 4, p. 202). 

MUNICIPAL CORPORATION (Special 
Assesments for Improvements). ‘‘ The Power 
of Municipal Corporations to Make Special 
Assessments for Local Improvements,” by 
Edson B. Valentine, Central Law Journal 


(V. Ixv, p. 38). Collecting the cases on the 
subject. 

NUISANCE. ‘“ Noise In Its Legal Aspects,” 
by T. F. C. Demarest, July Bench and Bar, 





(V. x, p. 9). An examination of the New 
York statutes and decisions. 
PRACTICE. ‘Court Fees in Licensing 


Matters,’”’ Anon., Justice of the Peace (V. 
1xxi, p. 362). 

PRACTICE. ‘“ The Effect of an Award,’’ 
by Durga Charan Banerjee, Allahabad Law 
Journal (V. iv, p. 215). 

PRACTICE. “ Judicial Liability,’ by W. 
W. Lucas, August Law Magazine and Review 
(V. xxxii, p. 417). A statement of the 
English law as to where a judge is protected, 
and where not, against suits by dissatisfied 
litigants. 

PROCEDURE, “ Variance between Pleading 
and Proof,’ by S. V. Iyer, Allahabad Law 
Journal. (V. iv, p. 235). 

PROCEDURE. ‘“ The Fixing of Counsel’s 
Fees,’’ Editoral, Irish Law Times (V. xli, 
Pp. 197). 

PROCEDURE, “ Waiving the Benefit of 
Statutes,’’ Editorial, Canada Law Journal. 
(V. xiii, p. 523). 

PROPERTY. “Acts of Omission as 
Breaches of Covenants for Title,”’ by T. F 
Martin, July Law Quarterly Review (V. 
XXili, p. 331). A discussion of the Eng ish 
cases on the subject, interesting to real pro- 
perty lawyers. 

PROPERTY (New Hebrides). ‘‘‘ British’ 
Land Law in the New Hebrides,” by James 
Edward Hogg, July Law Quarterly Review 
(V. xxiii, p. 304). A discussion of puzzling 
legal questions as to land titles likely to arise 
under the recent settlement of the claims of 
France and England in the New Hebrides. 

PROPERTY (England). ‘‘ Lateral Support 
Under the Waterworks Clause Act,’ by 
Charles Tennyson, July Law Quarterty Review, 
(V. xxili, p. 282). 

PROPERTY (Scotland). “* Obligations 
to Relieve of Public Burdens and Superve- 
nient Legislation,’’ by James Ferguson. July 
Juridical Review (V. xix, p. 107). Exami- 
nation of the Scotch cases in reference to 
obligations by a feuar to bear all future 


public burdens imposed on the _ subject 
feued. 

PUBLIC POLICY. “ Publicum Bonum 
Private Est Preferendum,’” by Franklin 
A. Beecher, Central Law Journal (V. 65, 
Pp. 79)- 
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PUBLIC POLICY. ‘“Centralization of 
Federal Power,”’ by C. A. Hereshoff Bartlett, 
August Law Magazine and Review (V. xxxii, 
p. 385). A protest against the present 
tendency to increase the powers of our 
national government and lessen the import- 
ance of the states. 

PUBLIC UTILITIES. In an article en- 
titled, ‘‘ The Wisconsin Public Utilities Bill’ 
in the Review of Reviews for August (V. xxxvi, 
p. 221) John R. Commons, in detail explains 
the advanced position his state has taken 
in a vital question of modern legislation. 
He proves the law to be the result of careful 
consideration of the many complexities, and 
not, as is too often the case, merely a mass 





of impossible conditions imposed on public 
service companies to satisfy hurriedly un- 
reasonable popular clamor. 

SALES. ‘‘ Specification of Goods as 
Affecting Documents of Title,’ by Richard 
Brown, August Law Magazine and Review 
(V. xxxii, p. 458). Discussion of a recent 
Scotch case of interest to commercial lawyers. 

STATISTICS (England). “Civil Judicial 
Statistics, 1905,’ August Law Magazine 
and Review (V. xxxii, p. 431). Comments 
on the volume edited by Sir John Macdonell, 
giving English and Welsh statistics. 

TORTS. ‘** Local, Bodies’ Statutory Lia- 
bilities, II.,’’ by Sir Robert Stout, Common- 
wealth Law Review (V. iv, p. 193). 
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NOTES OF THE MOST IMPORTANT RECENT CASES 
COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 
SPECIALISTS IN THE SEVERAL SUBJECTS 


(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishing 


Company, St. Paul, Minnesota, at 25 cents each. 


In ordering, the title of the desired case should be given as 
well as the citation of volume and page of the Reporter in which it is printed.) 








CONSTITUTIONAL LAW. (Automobiles.) Mo. 
—The constitutionality of a law regulating the 
operation and speed of automobiles on public 
ways, fixing the amount of license and prescribing 
the penalty for violating the same, was questioned 
in State v. Swagerty, 102 S. W. 483, on the ground 
that it was a special law because it was applicable 
only to automobiles and did not apply to all 
vehicles using the public ways of the state. The 
court, however, was of the opinion that as the law 
applies to and affects alike all parties of the same 
class, that is, every one using automobiles on the 
public roads or ways of the state, it does not refer 
to particular persons or things of the class, and is, 
therefore, a general and not a special law. Fur- 
thermore, it is a police regulation and its passage 
was clearly within the power of the legislature. 
As a case supporting its decision the court cites 
Christy v. Elliott, 216 Ill. 31, 74 N. E. 1035, 
1L. R.A. (N.S.); 215 108 Am St. Rep. 196. 

CONSTITUTIONAL LAW. (Elections— Laches.) 
Ky.—In the recent case of Ragland v. Anderson, 
too S. W. 865, which involved the validity of a law 
apportioning the state into representative dis- 
tricts, the Court of Appeals of Kentucky, in answer 
to a contention that if the act involved should be 
declared unconstitutional it would also follow 
that an earlier act must also be declared unconsti- 
tutional because it created unequal representative 
districts, though in a less degree than the later act, 
said that as the earlier act had gone into effect 
and the government had been organized there- 
under, it would now be too late to question its 
validity, since to hold it void would be to throw 
the government into chaos. Such a thing no 
court is required to do. The doctrine thus indi- 
cated receives full support in the late case of 
Adams v. Bosworth, 1o2 S. W. 861. In this case 


it was sought to have declared invalid a law of 
1893, apportioning the state into senatorial dis- 
tricts, but as the apportionment made by the law 
has been accepted without question by the people 
of the entire state for a period of thirteen years, 





the court considers that if there was no other 
reason for now refusing to disturb it, this long 
acquiescence would be sufficient. Persons who 
believe that their political rights are injuriously 
affected by unconstitutional legislation cannot 
condone the wrong for a long period of years by 
passively consenting to it, and defer taking action‘ 
until confusion, if not chaos, would result from 
the long delay. When it is sought to vacate 
enactments involving the life of one of the great 
co-ordinate departments of the government, the 
public interest and the orderly administration 
of affairs demand that action should be taken as 
soon as practicable after the condition objected 
to becomes known and effective. It may be true, 
the court concedes, that laches cannot give validity 
to a void act, but the court maintains that when 
no property right is involved, and the question is 
purely political and administrative, individuals or 
parties that have seen the act in operation for 
years, and the affairs of state carried on under it, 
without offering objection or making protest, will 
not be heard at a late date to question its validity. 
CONSTITUTIONAL LAW. (Federal Employers’ 
Liability Act.) U.S. C. C.— The constitutionality 
of the Federal Employers’ Liability Act, Act Cong. 
June rr, 3073, 34 Stat. 232, has been 
questioned in several cases up to date. In the 
earlier cases the courts seemed to be of the opinion 
that the act was unconstitutional. Thus in 
Brooks v. Southern Pacific Co., 148 Fed. 986, 
decided Dec. 31, 1906, by Judge Evans in the 
Circuit Court for the Western District of Kentucky, 
and in Howard v. Illinois Cent. R. Co., 148 Fed. 
997, decided Jan. 1, 1907, by Judge McCall in the 
Circuit Court for the Western District of Tennes- 
see, the act was held unconstitutional and void 
as not being within the constitutional power of 
congress to regulate commerce. But in later 
cases the constitutionality of the act has been 
upheld. Such cases are Spain v. St. Louis & S 
F. R. Co., 151 Fed. 522, decided March 13, this 
year, by Trieber in the Circuit Court for the East- 
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ern District of Arkansas; Snead v. Central of 
Georgia R. Co., 151 Fed. 608, decided March 25, 
this year, by Judge Speer in the Circuit Court for 
the Southern District of Georgia; Plummer v. 
Northern Pacific Ry. Co., 152 Fed. 206, decided 
March 2, by Judge Hanford in the Circuit Court 
for the Western District of Washington, and 
Kelley v. Great Northern Ry. Co., 152 Fed. 211, 
decided March 11, this year, by Judge Morris in 
the Circuit Court for the District of Minnesota. 

CONSTITUTIONAL LAW. (Municipal Corpo- 
rations.) Mich. Sup. Ct. — A provision of a city 
charter that the city should never be liable for 
iny damage sustained by any person in conse- 
quence of the neglect of any person to keep any 
sidewalk clear of snow, etc., or other obstruction, 
was in Maclam v. City of Marquette, 111 N. W. 
1079, upheld as valid and not open to the objec- 
tion that it was class legislation. A case support- 
ing the contention that the law is invalid is noted, 
t.e., Hincks v. Milwaukee, 46 Wis. 566, 1 N. W. 
230, 32 Am. Rep. 735, but the court remarks 
that this case is not in harmony with the decisions 
of Michigan in relation to what constitutes class 
legislation. The trial judge had filed a written 
opinion on rehearing in the case in which he 
reviewed the Michigan cases as to what consti- 
tutes class legislation, and this portion of the 
opinion is adopted by the Supreme Court. As 
these cases are all from Michigan, space will not 
be taken up with the citation of them. Anyone 
Wishing an exhaustive review of the cases from 
that jurisdiction on the point is referred to the 
opinion in this case. 

CORPORATION. (Succeeding to Partnership 
Business — Liability for Firm Debts.) U. S. C. 
C. A. N. Y¥.—In Du Vivier & Co. v. Gallice, 
149 Fed. 118, the United States Circuit Court of 
Appeals holds that a corporation organized by 
the members of a partnership, to whom all the 
stock is issued, to take over all the property of 
the partnership and continue its business at the 
same place is liable for the debts of the partner- 
ship, even though such debts were not expressly 
assumed by the partnership. 


CORPORATION. (Ultra Vires.) Minn. — The 
case of Burns v. St. Paul City Railway Company, 
112 N. W. 412, involving the right of a news- 
paper publisher to enjoin the street railway from 
carrying advertisements in its cars, because 
ultra vires, presents a rather novel question. 
Counsel for plaintiff in the case states ‘“‘ with 
vivacity that is refreshing and a plausibility that 
is father surprising ’’ that the application was not 
“a path breaker” but that the path was not 
only ‘‘ broken” but ‘‘ well paved — macadam- 








ized with precedents.’”’ The court, however, is 
of the opinion that the numerous cases cited by 
plaintiff’s counsel are not in point, and holds that 
the plaintiff is not entitled to an injunction against 
the street railroad. ‘‘ His damages’ the court 
says ‘‘ if they exist at all, are entirely conjectural 
and extremely remote. The advertising business 
was incidental to the running of cars. Incidental 
thereto was the expenditure of considerable sums 
of money. |That,fincidentally, might result in a 
decrease in newspaper advertising. That, inci- 
dentally, might take from plaintiff’s paper adver 
tisements which might otherwise have come to 
it. Even if the street car company exceeded its 
powers, which, as at present advised, we think 
it did not, plaintiff’s damage is too remote to 
give him any standing in a court of equity.” 

CUSTOMS DUTIES. (Automobile.) U.S. C. 
C. A., N. ¥.— An automobile is in Hillhouse 7. 
United States, 152 Fed. 163, held to come within 
the classification of ‘‘ household effects ’’ under 
the Tariff Act, July 24, 1897, c. 11, § 2, Free 
List, par. 504, 30 Stat. 196 [U. S. Comp. St. 1901 
p. 1683]. This conclusion is largely based on the 
case of Arthur v. Morgan, 112 U. S. 495, 5 Sup. 
Ct. 241, 28 L. Ed. 825, wherein the United States 
Supreme Court held that carriages were properly 
classified as household effects. 

DESCENT AND DISTRIBUTION. (Illegitimacy. 
Cal.—A case illustrating the disadvantage of 
abandoning the common law for statutes in de- 
claring substantive rights is the recent case of 
in re De Cigaran’s Estate, 89 Pac. 833. In 
California there is a law which declares that 
where an illegitimate child, not acknowledged by 
his father, dies intestate, without issue, his estate 
goes to his mother, or on her decease, to her 
heirs. This law the court holds to provide a rule 
of succession for a special case so as to take the 
descent of property from an illegitimate child out 
of the rule provided by the general statutes as to 
descent. The adoption of this rule, as in the 
case at bar, seems to work a substantial injustice, 
for it is there held that the property of the deceased, 
an illegitimate daughter, not acknowledged by 
her father, passes on her death intestate and 
without issue, leaving surviving a husband, to 
another illegitimate child of her predeceased 
mother, py another father, who had not acknowl- 
edged her as his child, and not to the surviving 
husband. The court recognizes that an injustice 
is done, but feels bound to follow the plain and 
unambiguous provision of the law. The right of 
a surviving spouse to inherit is one solely for the 
legislature to determine and the courts cannot 
substitute their own views thereon for the views 
of the law-making power. 
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ELECTIONS. (Frauds.) Ky.'— Cases of more 
than local interest, not so much on account of the 
law as the facts involved, are the consolidated 
cases of Scholl v. Bell, and Peter v. Wilson, rec- 
ently decided by the Kentucky Court of Appeals, 
and reported in 102 S. W. 248. These cases in- 
volve the validity of the county and city elections 
held in Louisville and Jefferson County in Novem- 
ber, 1905. The Democratic majorities at this 
election, as reported in the final count, range 
from 3,373 to 5,280 votes. The opposing candi- 
dates were nominated as fusionists. The court in 
reviewing the facts finds that in some precincts 
no polling places were open, that in others, the 
polling places were secretly moved, and the votes 
cast alphabetically, according to the registration 
lists, without the presence of the voters, that in 
others, the polls were raided by a band of armed 
men at about the time they should have been 
closed, and the ballot boxes seized, carried off, 
and the contents destroyed, that in others, the 
ballots were burned before the count had been 
completed, etc. By these means such a large 
number of voters were disfranchised that if they 
had all voted for the defeated candidates, they 
would have been elected by majorities ranging 
from 3,425 votes to 5,332 votes. As a result, the 
court feels compelled to declare the election void 
and the offices filled by such election vacant. 

ELECTIONS. (State Committee — Powers.) 
N. Y. Sup. Ct. — As the democratic state com- 
mittee of New York is, under the laws of that 
state, elected by delegates from the respective 
senatorial districts, and has no constitution or 
by-laws regulating its actions, the Supreme 
Court in Cummings v. Bailey, 104 N. Y. Supp. 
283, 53 Misc. Rep. 142, holds that a majority of 
the state committee cannot expel the represen- 
tatives of a county therein, and that an attempted 
expulsion will be enjoined. The court is of the 
opinion that no such extreme arbitrary power as 
to expel members of the committee and elect 
others in their places shall be asserted without 
express authority, and as the committee has no 
constitution or by-laws it has no such express 
authority conferred on it. 

ELECTIONS. (See Constitutional Law.) 

EQUITY. (Plaintiff’s Misconduct.) N.J. Ch. — 
Several interesting points receive consideration in 
Vulcan Detinning Co. v. American Can Co.,, 62 
Atl. 881, recently decided by Vice-Chancellor 
Bergen of the New Jersey Court of Chancery. In 
this case it appeared that a German firm had per- 
fected and was using a secret process for the detin- 
ning of tin scrap. The employees of this company 


knew that the company was trying to keep this 
process secret. 


Afterwards some of the employees 





wentjover toa Dutch firm. Later on, an American 
company obtained the right to use this detinning 
process from the Dutch firm and also secured 
employees from the latter. Then, another Ameri- 
can company obtained the knowledge of the pro 
cess by fraudulent means from the first American 
company, and the latter brought suit against th: 
second American company to restrain the use ot 
the process, but, as the complainant had itself 
obtained knowledge of the process from one who 
had fraudulently obtained it from the originator 
and as it had knowledge of this fraud, the court 
held that it was not entitled to relief. Pending 
the suit defendant obtained permission from the 
originator of the process to use the same, and com- 
plainant insisted that such permission was held 
in trust for it, but this claim the court denied in 
view of the unconscionable conduct of 
plainant in obtaining knowledge of the process. 

INFANTS. (Next Friend.) Ark.— Arkansas 
has a statute providing that any person may bring 
an action for an infant as his next friend, but this 
statute does not authorize the next friend to 
receive the money recovered in an action, accord- 
ing to the recent decision in Wood & Henderson 
v. Claiborne, 102 S. W. 219. Hence the payment 
by an infant’s attorney of the proceeds of a judg- 
ment to his father, who prosecuted the action as 
next friend, is unauthorized. Such being the 
law, the minor on attaining his majority, may 
recover from the attorney the amount of the judg- 
ment, and the fact that the former has attempted 
to make collection from his father will not bar 
him from suing the attorney, if no recovery was in 
fact had from the father. 

INNKEEPERS. (Liability for insults to guests.) 
N. Y. S. C. — That decisions of to-day are some- 
times governed by precedents which seem to have 
outlived their usefulness, is forcibly illustrated in 
the recent case of DeWolf v. Ford, 104 N. Y. Supp. 
876, decided by the Appellate Division, First 
Department, of the New York Supreme Court. 
In this case plaintiff, a guest at a hotel, brought 
an action against the hotel keeper on the ground 
that a servant of the latter had entered the room 
of plaintiff in the night time and against her pro- 
test, and in the presence of others had used towards 
her insulting language and charged her with 
immoral conduct. The trial court dismissed the 
complaint and on appeal Judge Ingraham, writing 
the majority opinion, held that plaintiff was not 
entitled to recover as the innkeeper was not liable 
on any implied contract to protect the guest from 
insults. This decision is based in the main on an 
early English case, Calye’s Case, 1 Smith’s Leading 
Cases (8th Am. Ed.) 249, wherein it is laid down 
as a rule in England that the obligation of an inn- 
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keeper extends only to the movables of his guests. 
He is not liable for insults or injuries to the person. 
As the court does not find that this case has ever 
been questioned in England, it considers itself 
bound, and does in effect, hold that while a 
ruest may recoverjfor injuries to his goods he 
cannot recover for, injury to his person, but 
judge McLaughlin writes,a vigorous dissenting 
opinion in which he says, 7nter alta:§ 

‘The law, if anything, is a progressive science, 
ind it has been the boast of the members of the 
iegal profession that it not only keeps abreast, 
but is ahead, of the varying changes which are 
constantly being made for the comfort and ims» 
rovement of human society. For this reason I 
lo not think a rule which was applied 300 years 
ago in determining whether an innkeeper was 
iable, considering the advancement that has 
since been made and the changes that have taken 
place in the mode of living, is decisive of the 
juestion.”’ 

As Calye’s Case decided nothing of the sort, and 
the contrary has been often determined, the court 
is hardly justified in ascribing its questionable law 
to precedent. j. H. B. 


MARRIAGE. (Presumption). Mo.— The ques- 
tion as to the burden of proving the validity or 
invalidity of a marriage where it is shown that 
one of the parties has been previously married is 
discussed in Johnson v. St. Joseph Terminal R. Co. 
ror S. W. 641. This was an action by a widow 
to recover the statutory penal sum for the death 
of her husband. It appeared that plaintiff and 
decedent were married in due form of law, but it 
also appeared that the decedent had previously 
been married to another woman. The question 
then arose as to whether plaintiff had the burden 
of proving the validity of the second marriage, 
or if defendant must show its invalidity. It was 
contended that defendant had the burden of 
proving the invalidity of plaintiff's marriage to 
decedent, and in support of this contention was 
cited the case of Klein v. Laudman, 29 Mo. 259. 
In the Klein case Klein and his wife had sued 
Laudman and his wife for slander. Defendants 
in effect denied that plaintiffs were husband and 
wife. Mrs. Klein had stated that she had pre- 
viously been married in Germany and _ these 
admissions were proven. Based on that proof 
the trial court instructed that plaintiffs had the 
burden of proving that such marriage was legally 
terminated before the date of the second marriages 
The court on appeal, however, said that there was 
no presumption that a marriage which was proved 
to have existed at one time in Germany, continued 
to exist after positive proof of a second marriage 





de facto here. The presumption of law is that 
the conduct of parties is in conformity to law 
until the contrary is shown. In the Klein case 
the Supreme Court held that even if it had been 
established that Mrs. Klein’s first husband was 
still living at the time of the second marriage she 
would still be entitled to the benefit of the favor- 
able presumption that the first marriage had been 
dissolved by a divorce. The Klein case, the 
court notes, has been cited and approved in Wadd- 
ingham v. Waddingham, 21 Mo. App. 609 and 
Leech v. First Nat. Bank, 99 Mo. App. 684, 74S. W. 
416, and criticised in Winter v. Supreme Lodge, 
K. of P, 96 Mo. App. 17, 69 S. W. 662. Outside 
of Missouri the Klein case has been upheld by 
Hunter v. Hunter, 111 Cal. 261, 43 Pac. 756, 31 
L. R. A. 411, 52 Am. St. Rep. 180; Schuchart 
Schuchart, 61 Kan. 597, 60 Pac. 311, 50 L. R. A. 
180, 78 Am. St. Rep. 342 and Boulden v. McIntire, 
119 Ind. 574, 21 N. E. 445, 12 Am. St. Rep. 453. 
Numerous other cases are also cited in support of 
the doctrine of the Klein case, and the court comes 
to the conclusion that the presumption of inno- 
cence on the part of the parties to the marriage, 
which is stronger than all counter presumptions 
in such cases, casts the burden of proof on the 
parties denying the validity of the marriage, even 
to the extent of proving the negative. 

MASTER AND SERVANT. (Fellow Servants. ) 
N. ¥. S.C. In Fouquet v. New York Cent. & 
H.R. R. Co., 103 N. Y. Supp. 1105, 53 Misc. Rep. 
121, it was held that a draftsman in the employ 
of the engineering department of the New York 
Central Railroad was a fellow servant with a man 
running the elevator in the Grand Central depot 
in New York, in which the draftsman worked. 

MASTER AND SERVANT. Nurses.) U. S. 
C. C. D. R. I. —A trained nurse performing her 
usual duties and exercising the skill which is the 
result of training in that profession, does not, 
according to Parkes v. Seasongood, 152 Fed. 
come within the definition of a “ servant’, but 
rather is one who renders personal service to an 
employer in an independent calling. In this case 
an employer of a trained nurse, who was occupy- 
ing rooms at a hotel, was held not liable to the 
landlord for permitting the nurse in his employ 
to remain in the rooms occupied by him, and 
there to be delivered of an illegitimate child, an 
occurrence which caused considerable scandal 
and unsavory notoriety to the innkeeper. It was 
furthermore held that the employer of the nurse 
was not liable for passively permitting the body 
of the dead infant to be concealed in the rooms 
occupied by him, or to be concealed in another 
yart of the building, unless he actively partici- 
pated¥in the concealment of the body outside of 
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the room under his control, and suffered it to be- 
come offensive, having knowledge of its presence. 

MUNICIPAL CORPORATIONS (see Constitu- 
tional Law). 

NEGLIGENCE. (Charities—- Master and Ser- 
vant.) Ky.— The Kentucky Court of Appeals 
has recently filed an opinion on rehearing in the 
case of Illinois Cent. R. Co. v. Buchanan, which is 
reported in 103 S. W. 272, wherein the court 
withdraws its former opinion, reported in 88 
S. W. 312. In this case it appears that a railroad 
hospital corporation was organized as a hospital 
independent of the railroad. Its directors, how- 
ever, were certain officers of the railroad. All 
employees of the railroad were, as such, members 
of the hospital organization, supporting it by 
monthly contributions. No profit was derived by 
the railroad from the conduct or operation of the 
hospital. The physicians, surgeons and nurses in 
charge were selected by the directors and officers. 
Suit was brought by an employee of the railroad 
to recover from it for damages sustained through 
unskillful and improper treatment received in the 
hospital. On the original hearing the court held 
that as the hospital corporation was a separate 
and distinct organization from the railroad the 
latter was not liable, but on rehearing, the court 
reaches a different conclusion. The liability of 
the railroad is based principally on the ground 
that the directors who have full charge of the 
hospital are appointed by the railroad company 
and that the employees have no voice in the 
management of the hospital. Under such cir- 
cumstances the court holds the railroad company 
liable for negligence in failing to exercise reason- 
able care in the selection of persons to have charge 
of the patients in the hospital. 

QUASI-CONTRACTS. (Mistake — Insurance.) 
Ia. — A case presenting an interesting point of 
insurance law is New York Life Insurance Co. v. 
Chittenden & Eastmen, 112 N. W. 96. In this 
case insured had been absent and unheard of for 
more than seven years, and an administrator had 
been appointed for his estate. A demand was 
made on the insurance company for the insurance 
and this was paid to the administrator and a 
creditor to whom an assignment had been made 
by insured. Afterwards it was discovered that 
insured was not dead. Thereupon the insurance 
company brought this case to recover the pay- 
ments made, but as these payments had been 
made voluntarily by the company, the court held 
that it was not entitled to recover the insurance 
money paid. At the time payment was made 


both parties had equal knowledge as to the where- 


abouts of insured and both assumed him to be 
dead. There was, therefore, no fraud or mutual 





mistake of fact which would entitle the insurance 
company to recover. As an analogous case, the 
court cites Sears v. Grand Lodge, A. O. U. W. 163 
N. Y¥.. 374, 57 N. E. 618, 50 L. R. A. 204. 
PARTNERSHIP. N. Y. Sup. Ct. — In Voegtlin 
v. Bowdoin, 104 N. Y. Supp. 394, it appeared 
that defendant, the owner of a play and a patent 
on an air reservoir, which makes the play possible, 
contracted with plaintiff and another to give each 
a one-third interest in both the play and the 
patent, and that on securing a contract satis- 
factory to him the three, as joint owners, should 
share equally all receipts, expenses and profits in 
connection with the development of plays and 
the use of the reservoirs. Such arrangement, 
the court held, constituted a joint adventure and 
made the parties liable as partners between them- 
selves. Citing Wilcox v. Pratt, 125 N. Y. 688, 
25 N. E. 1og1; Mitchell v. Tonkin, 109 App. Div- 
165, 95 N. Y. Supp. 669; Jones v. Walker,51 Misc. 
Rep. 624, 101 N. Y. Supp. 22. 
PARTNERSHIP (see Corporations). 
PRACTICE. (New Trial.) N. Y. S. Ct.—A 
case in which the court stretches a point in grant- 
ing a new trial is that of Fogel v. Interborough 
Rapid Transit Co., 103 N. Y. Supp. 977, 53 Misc. 
Rep. 32. In this case plaintiff had sued to 
recover for personal injuries. The evidence was 
conflicting as to whether there was a fracture of 
the spinous processes of the vertebre, which 
might be followed by permanent paralysis. A 
large verdict was rendered for plaintiff which on 
appeal was affirmed by the Appellate Division 
and by the Court of Appeals without prejudice 
to defendant to move for a new trial on the 
ground that paralysis had not occurred. Several 
years had passed since the trial, and plaintiff’s 
physical condition showed that the opinions of 
experts that the injuries would result in paralysis 
were not well founded. It was held that under 
the exceptional circumstances of the case and in 
furtherance of substantial justice, a new trial 
would be granted, though the case did not come 
within the settled rules as to granting new trial 
on the ground of newly discovered evidence. 
PROPERTY. (License Irrevocable.) Miss. Sup. 
Ct.—In Frederic v. Mayers, 43 South. 677, it 
appeared that an owner of land agreed in writing 
that another might build an office for the publica- 
tion of a newspaper on the land, and retain posses- 
sion thereof as long as he used the same for 
a newspaper office. The newspaper publisher 
erected a building on the land and published a 
newspaper there for about two years. By suc- 
cessive transfers the property then passed into 
the hands of another newspaper publisher who 
made improvements upon the land with the 
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knowledge and acquiescence of the owner of the 
fee and continued the publication of a newspaper 
for a period of more than twenty years. On 
these facts the court held that the original pub- 
lisher acquired more than a license revocable at 
the will of the owner and was entitled to exclusive 
use of the land, terminable only at his death or 
on ceasing to publish the newspaper; further- 
more, that the owner was estopped to interfere 
with the rights of the transferee while he con- 
tinued to publish a newspaper in the building 
erected on the land, and that as the transferee 
had claimed the right of occupancy openly and 
adversely to the owner who had not questioned 
his right he acquired an easement in the premises 
protected by the statute of limitations, so long as 
as he continued to publish the newspaper. 


WATERS. (Irrigation Riparian rights of 
States.) U.S. S. C.—In the case of Kansas v, 
Colorado, 206 U. S. 46, 27 Sup. Ct. 655, 51 
L. Ed. discussed at length in Mr. Costigan’s 
article in our issue of October, 1905, the state of 
Kansas sought to prevent such use of the waters 
of the Arkansas River in Colorado as would 
diminish the flow of waters of the river in Kansas 
to the injury of the people in the latter state. An 
attempt was made by the United States to inter- 
vene on the ground that the flow of the river way 
subject to the superior authority and supervisors 
control of the national government. The right 
of the national government to intervene was, 
however, denied without prejudice to the govern- 
ment’s right to intervene in case it becomes neces- 
sary for the preservation of the navigability of 
the river. The court holds that the reclamation 
of arid lands is not one of the powers granted to 
the national government. At the time of the 
adoption of the Constitution of the United States, 
there were no large tracts of arid land, and noth- 
ing which called for any further action than that 
which might be taken by the legislature of the state 
in which any particular tract of such land was to 
be found. The Constitution, therefore, made no 
provision for a national control of the arid regions 
or theirreclamation. Since that time the country’s 
borders have been extended and extensive tracts 
of arid lands which ought to be reclaimed have 
come within the domain of the United States. 
The court remarks that it may well be that no 
power is adequate for their reclamation other than 
that of the national government, but the court 
says if no such power has been granted, none can 
be exercised. However, as to arid lands in the 
territories, the court notes that. Congress either 
by virtue of the second paragraph of section 3 of 
article 4 of the Constitution, or of the power vested 





in the national government to acquire territory by 
treaties, has full power of legislation, subject to no 
restrictions other than those expressed or named 
in the Constitution, and, therefore, may legislate 
in respect to all arid lands within their limits. 
As to arid lands owned by the government within 
the boundaries of the Western States, the national 
government has power to dispose of such lands 
and to make all needful rules and regulations 
respecting the same, but in doing so, it cannot 
override the laws of the state in which the land is 
located. The right of the state of Kansas to 
maintain the suit is sustained on the ground that 
the state is not acting directly and solely for the 
benefit of any individual citizen to protect his 
rights in bringing the suit, but to protect the rights 
of the public at large, as beyond its property 
rights, the state has an interest as a state in the 
large tract of land bordering on the Arkansas 
river, the prosperity of which affects the general 
welfare of the state. The court, therefore, con- 
siders the controversy as rising above a mere 
question of local private right, and as involving 
a matter of state interest, which must be consid- 
ered from that standpoint. The main question 
is as to whether the state of Colorado may use 
the waters of the Arkansas river for irrigation 
purposes, and if so, to what extent such use may 
go. In other words, the question arises as to 
whether the common law rule of riparian rights 
should govern or the doctrine of the appropria- 
tion of waters. The court recognizes the right 
of each state to prescribe the rule applicable 
within its domain. As the state of Kansas has 
recognized the right to appropriate waters of a 
stream for irrigation purposes subject to the 
condition of an equitable division between ripa- 
rian proprietors, the court holds that she cannot 
complain if the same rule is administered between 
herself and a sister state. As to the extent to 
which the waters may be used, the court is of the 
opinion that the dispute must be so adjusted on 
the basis of equality of rights as to secure as far 
as possible to Colorado the benefits of irrigation 
without depriving Kansas of the like beneficial 
effects of a flowing stream. In this connection, 
the court notes that while certain portions of 
Kansas may suffer from a diminished flow of the 
stream, other portions in the vicinity may be 
benefited by the increased cultivation of lands 
in Colorado, and that thus the injury to part of 
the lands in controversy may be more than out- 
weighed by the benefit to other portions. Thus 
the court notes that since the commencement of 
the cultivation of the eastern part of Kansas, the 
area of cultivated and profitably cultivated land 
has extended from 150 to 200 miles further west 
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than farming could successfully be carried on in 
the early days. Then only the extreme eastern 
portion of the state was subject to cultivation, 
the western part being all arid lands. Therefore, 
the court is of the opinion that if the ariable dis- 
trict gradually extends westward from the Mis- 
souri river with cultivation, it is not altogether 
unreasonable to expect that as the arid lands of 
Colorado are irrigated and become from year to 
year covered with vegetation, there will move 
eastward from Colorado an extension of the area 
of arable lands until, between the Missouri river 
and the mountains of Colorado, there shall be no 
land which is not as fully subject to cultivation 
as lands elsewhere in the country. The court 
presents tables by which it is shown that since the 
commencement of irrigation in Colorado, the 
population and the value of the products raised 
in the counties subject to irrigation have vastly 
increased, and that there has been a very small, 
if any, diminution of the value of the products 
raised in the western counties of Kansas. There- 
fore, the court holds that Kansas is not at this 
time entitled to relief and hence dismisses the bill 
without prejudice to the right of Kansas to insti- 
tute proceedings, whenever it shall appear that, 
through a material increase in the depletion of 
the waters of the Arkansas by Colorado, the sub- 
stantial interests of Kansas are being injured to 
the extent of destroying the equitable apportion- 
ment of benefits between’ the two states resulting 
from the flow of the river. 


WITNESSES. (Experts — Additional Compen- 
sation.) Mo. App.—The right of a physician called 
into a case as an expert to additional compensa- 
tion is often insisted upon and sometimes ques- 
tioned. In Burnett v. Freeman, 103 S. W. 121, 
numerous authorities are collated on this propo- 


sition. Among the cases upholding the right of 


a physician to extra compensation for expert 
testimony and his right to refuse to testify unless 
paid such extra compensation are cited: Buch- 


man v. State, 59 Ind. 1, Dills v. 


26 Am. Rep. 75; 





State, 59 Ind. 15; People v. Montgomery, 13 Abb. 
Prac. (N.S. N. Y.) 207; In the Matter of Roelker, 
1 Spr. 276, Fed. Cas. No. 11, 995; Webb v. Page, 
1 Car. & K. 23. And among text writers affirming 
such right: 1 Taylor’s Prin. of Med. Jurisprud- 
ence, 19; 2 Phillips, Ev. 828; 1 Redfield, Wills, 
154, 155, and note; 1 Wharton, Ev. §§ 380, 456. 
Among those entertaining the opposite view: Ex 
parte Dement, 53 Ala. 389; 25 Am. Rep. 611; 
Dixon v. People, 168 Ill. 189, 48 N. E. 108, 39 
L. R. A. 116; North Chicago St. R. Co. v. Zeiger, 
182 Ill. 9, 54 N. E. 1006, 74 Am. St. Rep. 157; 
Commissioners v. Lee, 3 Colo. App. 177, 32 Pac. 
841; Flinn v. Prairie County, 60 Ark. 204, 29 
S. W. 459; 27 L. R. A. 669, 46 Am. St. Rep. 168. 
These are supported by later editions of Green- 
leaf’s Evidence, vol. 1, § 310, and by 3 Wigmore, 
Ev. § 2203. 

After a thorough discussion of the question the 
court comes to the conclusion that an expert is 
not entitled to additional compensation, and in ‘ 
the course of its reasoning the court says: 

“Tf it were known that the free services (save 
ordinary witness fee) of the most eminent profes- 
sional men of the country could be compelled at 
the instance of any litigant, might he not be 
required to devote a great part, or all, of his time 
in attendance upon courts or in giving his deposi- 
tion, for the purpose of answering hypothetical 
questions on suppositional facts? It is sufficient 
to call for grave consideration when a rule is 
asked to be enforced which could lead to such 
results. On the other hand, all must concede 
that the physician, surgeon, or lawyer, is not 
entitled to any more consideration than an expert 
in any other calling. A farmer, a mechanic, a 
merchant, and he who follows most any avoca- 
tion, may be qualified to testify as an expert in 
cases which call for the peculiar knowledge which 
he possesses, and which he has spent his time and 
money in acquiring. If either of these could 
demand compensation (more than an ordinary 
witness fee) the administration of the law would 
undergo a radical change.” 
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Worcester Ware.— J. R. Kane, Esq., a 
well known Worcester attorney, was among 
the visitors to the Pan-American Exposition 
in 1901. At that time persons visiting his 
office were much amused to find the following 
card on the door : 

‘My friends, do not your servant seek, 

As he from town will be gone a week, 

Or more, perhaps, as he does not know 

The liquor law in Buffalo. J. R. Kane.” 


Nol Pros.— A good story is told by the Pro- 
bate judge of Chittenden County, Vermont, of 
the days when he was a stripling at the bar, and 
had been elected state’s attorney of Lamoille 
County, Vermont. He started a prosecution 
against a resident of Belvidere, one of those 
Green Mountain towns go per cent of the 
surface of which is perpendicular, for selling 
iquor under the old prohibitory law. Belvi- 
dere was hardly the community to frown on 
a liquor seller; in fact, he usually stood higher 
than the local clergyman in the esteem of the 
community, and the young state’s attorney 
saw that he was likely to have hard sledding. 
The respondent called for a jury. The 
attitude of the jury was obvious, and, in fact, 
the outlook was so unpropitious that the 
prosecutor arose and stated that, under the 
circumstances of the case, he thought best to 
ask fora nol. pros. This was a new one on the 
justice, and he deliberated thereon. After 
a moment or two the foreman of the jury, who 
had been fidgeting about in his seat, leaned 
forward and said to the justice in a stage 
whisper, ‘‘ Let him have his d dold nol. 
pros.; we'll lick him anyway!” 





Frauds. — There is a pettifogger in Addison 
County, Vermont, who was once trying a case 
that he had somehow brought, to which the de- 
fendant, although a newly admitted member of 
the bar, pleaded the statute of frauds. The 
young attorney discoursed learnedly on the stat- 
ute, though his words were so much Greek to 
the presiding rustic. At the close of his remarks 
our hero, whose name was Caleb Rockwood, 
delivered himself as follows: ‘‘ Looky here, 
Jedge, this ’ere is a statoot of frauds an’ 
perjuries. 





Now there ain’t no charge 0’ 


fraud in this case, an’ if they’s any perjury 
this ‘ere defendant done it.. There surely 
ain’t no jraud, because the suit isona contract 
for wages, and the plaintiff done the work an 
he wants his pay.’’ Whereat the justice, 
before the young attorney could come out of 
his trance, gave judgment in full for the 
plaintiff. 

Decision Reserved.—A newly elected 
squire in Wisconsin was much elated by his 
honors, but was not sure that he could carry 
them gracefully. So he haunted the court 
house for weeks that he might gather up 
crumbs of wisdom from the judicial table 
of the higher station. Finally he sat in 
judgment on his first case, and when the 
testimony was all in and the argument made, 
he said: ‘‘ The Court takes this case under 
advisement until next Wednesday morning, 
when it will render a verdict in favor of the 
defendent.’’ — Argonaut. 

In Practice. — ‘‘ Oh, Mr. Millyuns! ”’ 

“Wel? 

‘Do you think a rich man can go through 
the eye of a needle? ”’ 

““T don’t know, my boy. However, I will 
say that my lawyers have dragged me through 
some very small loopholes.’’ — Loutsville Cour- 
zer- Journal. 

Deceiving the Court.— Jwo Vermont law-. 
yers were trying a case before a rural justice 
and one of them, who represented the defend- 
ant, took occasion to cite a Massachusetts case 
that was on all fours with his contention. His 
opponent nudged the justice and whispered, 
‘*Look out! He’s trying to ring in a 
Massachusetts case on you.’ The _ justice 
pounded on his table and asked to see 
the book. It was handed to him. He ex- 
amined it with all the concentrated wisdom 
of ages in his countenance and returned it, 
saying, ‘‘ Mr. this here court may not 
be a lawyer, but it ain’t to be imposed upon 
that way! That’s a Mass’chusetts case. 
Judgment for the plaintiff.”’ 

A Distinction and a Difference. — He was 
young and thought that he knew much, but 
he confessed an occasional desire for further 
enlightenment. This time it was a legal 
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point, and he propounded the question to 
his counsellor: 

‘Mr. Jacques, can a man get a divorce 
from his wife because she is not religious? 
I read the other day that infidelity was a 
cause for divorce.” — Lippincott’s. 


Domestic. — ‘‘ What was the cause of this 
rumpus? ”’ asked the judge. 

‘‘ Well, you see, judge,’ -eplied the police- 
‘this man here and that woman there 


man, 
are married ”’ — 

“Yes, yes, I know. But what other 
cause? ’’—Cleveland Press. 

The Prisoner's Plea —In a rural justice’s 


court the defendant in a case was sentenced 
to serve thirty days in jail. He had known 
the judge from boyhood, and addressed him 
as follows: 

‘* Bill, old boy, you’re agwine ter send me 
ter jail, air you?” 

‘“‘ That’s what,”’ replied the judge. 
you got anything to say ag’in it?” 

“Only this here, Bill. God help 
when I get out! ’’ — News. 


* Have 


you 


Home Run Harlan. — Justice Harlan of 
the U. S. Supreme Court, aged 74, made a 
home run and won the game in a baseball 
contest at the annual shad bake given by 
the Washington bar association at Marshall 
Hall, Md. 

When Justice Harlan went to the bat the 
score was a tie, and the umpire had called 
two strikes and three balls. It was a 
critical and exciting moment. Justice Harlan 
smashed the sphere a wicked swat to deep 
center. He started around the bases, and 
his leg work was really marvelous. His 
sprinting qualities surprised and delighted 
the fans, who were wild with enthusiasm. 

The ball went over the head of the center 
fielder and was lost in the tall grass. Be ore 
it was recovered Justice Harlan had reached 
the home plate, where he stood sipping a 
mint julep which had been prepared hurriedly 
for the agile Kentuckian as a reward for 
lining out a four-base hit. — Exchange. 


Stung.— There is a law in Texas which 
requires commercial travelers to purchase 


a licence before they may do business, a 
law either unknown to or disregarded by a 
patent-medicine 


certain man from 





New | 


England. He was just emerging from a 
drug-store, where he had placed an order, 
when a stranger came up and addressed him. 

‘“You sell Brown’s Boston Bitters, dont 
you? ”’ the stranger asked. 

“Yes; and I’d like to sell you a case — 
cure you so quick you won’t have been sick 
yesterday — fact! ”’ the drummer said. 

“All right. How much is she?” the 
stranger asked, pulling out his pocketbook, 
and handing over the five dollars demanded, 
receiving in exchange an order on the local 
freight agent for his case. 

““ Now, I’d just like to see your license to 
peddle — I’m the sheriff,’ the stranger said, 
pleasantly. 

‘“You’ve got me — twenty-five, isn’t it? ’’ 
the drummer asked, offering the money. 
‘“*T don’t suppose it will be necessary for me 
to appear? ”’ 

‘“No, that will be all right,” the sheriff 
replied. Then he looked at the order for 
the case of medicine. ‘‘ What am I going 
to do with this stuff? ” he asked. 

‘“‘ T’ll give you a dollar for it,’’ the drummer 
suggested, and the trade was made. 

‘“ And do you happen to have a license to 
peddle? Huh, I thought not. Well, you 
have been trading with me —selling goods 
without a license — guess I’ll go file a com- 
plaint against you,’ the drummer said 
sweetly. And the next morning the sheriff, 
with a sheepish grin, paid a fine of twenty- 
five dollars. — Harper’s Weekly. 


Modern Legislation. That the term “ auto- 
mobile’’ and ‘‘ motor vehicle’”’ as used in 
this act shall be construed to include all 
types and grades of motor vehicles pro- 
pelled by electricity, steam, gasoline, or other 
source of energy, commonly known as auto- 
mobiles, motor vehicles, or horseless carriages, 
using the public highways and not running on 
rails or tracks. Nothing in this section shall 
be construed as in any way preventing, ob- 
structing, impeding, embarrassing, or in any 
other manner or form infringing upon the 
prerogative of any political chaffeur to run an 
automobilious band-wagon at any rate he sees 
fit compatible with the safety of the occupants 
thereof; provided, however, that not less than 
ten and not more than twenty ropes be allowed 
at all times to trail behind this vehicle when in 
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motion, in order to permit those who have 
been so fortunate as to escape with their 
political lives an opportunity to be dragged to 
death; and provided further, that whenever a 
mangled and bleeding political corpse implores 
for mercy, the driver of the vehicle shall, in 
accordance with the provisions of this bill 
‘‘ Throw out the life-line.”’ 
Laws of Kansas, 1903, c. 67, §$ I. 


Wouldn’t interrupt the Argument. — Down 
in Cochran, Ga., the affairs of civil justice are 
administered by Judge Edwards, who is also 
an enthusiastic farmer. One cloudy spring 
afternoon court was convened to try a pecu- 
liarly tortuous and perplexing case. Judge 
Edwards listened with growing unrest. He 
was observed at last to seize a slip of paper, 
scribble a few words, place the document 
beneath a heavy paper weight and reach for his 
hat. 

‘“‘ Captain,’’ he called, cheerily, ‘‘ excuse me 
fur interruptin’ you, suh; you go right on with 
your argument, which is a darned good one. 
It’s suah goin’ to rain this evening, gentlemen, 
an’ I got to set out my potatoes right away, 
But you go right on, Captain! When you an’ 
the Major get through you-all’ll find my deci- 
sion under this heah paper weight.”’ 

The door closed upon an astonished orator — 
Nashville Banner. 


Hard Lines. — Dr. Austin Flint, the alienist, 
said at the Century Club in New York, apropos 
of a will contest that had been tried last year: 

“The plaintiff lost, and no wonder. His 
case was as difficult a one as that of the young 
man who appeared unduly depressed after the 
death of his rich aunt. 

‘“** Why are you so sad?’ an acquaintance 
said to the young man. ‘ You never appeared 
to care much for your aunt.’ 

““*T didn’t,’ said the youth, dolefully; ‘ but 
I was the means of keeping her in an insane 
asylum the last five years of her life, and now 
that she has left me all her money I've got to 
go to court and prove that she was of sound 
mind.’ ”’ — Washington Star. 


Not Wrong, But— Emanuel Lasker, the 
chess expert, was discussing in New York the 
ethics of a certain style of play. 

‘“‘ Well,” he ended, laughing, ‘‘ I suppose it 





is all right; but it is intricate, eh? It is like 
the subject discussed in the debating society’ 
““Ts it wrong ’—that was the subject of 
debate — ‘Is it wrong to cheat a lawyer?’ 
‘The decision after three hours’ argument 
was: 
““* Not. wrong, but too difficult to pay for 
the trouble.’ ’’ — Washington Star. 


English as Spoken. — A cockney solicitor 
who was characteristically mixed in the use 
of his h’s happened to meet one of the wits of 
the American bar. The Englishman, com- 
menting on the legal profession of New York, 
said that its members were proficient and 
learned, but that they were absolutely ignorant 
on the subject of ‘‘ hentails.”’ 

‘* Ah!’ said the American. ‘‘ My dear sir, 
we may be ignorant of the ‘ hentail,’ but our 
knowledge of the ‘ cocktail’ is unsurpassed.” 
— Lippincotts. 


The Power of Liquor. — During the early 
days of the prohibition law in Iowa there were 
many cases coming up, where liquor was 
seized, and the question arose as to whether 
or not the liquor was intoxicating. Once a 
bottle-goods case was on for trial in one of the 
courts of midland Iowa and a jury was duly 
selected to try the issues as to whether or not 
the stuff called by some “ sloop ale,” by others 
‘““home brew joy,” ‘‘ white rose’’ etc., was 
intoxicating. There was evidence of the offi- 
cers, and others that the stuff was kept on the 
premises, and sold, and that the people got 
drunk on it. There was evidence by the de- 
fendant and others that it wasa safe, soft drink, 
while others did not know whether it was beer 
or not, although it was duly proved that these 
men were old hands in rushing the growler. 

The liquor was brought into court in a case, 
and the jury wished to have the case sent to 
the jury room for examination. The jury was 
out a long time, and finally came back into the 
court room and asked to be discharged. 

The judge asked the reason why. 

The foreman arose and with a dignified 
bearing said “‘ your honor, there be two jurors 
who refuse to vote on dis here ting, for they 
got noting of the beer, we drank up. Before 
we can agree der sheriffs must bring in some 
more beer dat dem other two fellers do get 
their share of the drinks.”’ 
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A Brutal Rebuke.— The late Lyman Ellis 
of Clinton county was when in his prime, 
one of the most brilliant attorneys at the 
bar in eastern Iowa, although his man- 
ners were rather peculiar. In the trial of an 
important case a young lawyer from a distant 
part of the state came to try a case’in which 
Ellis had the other side, and as the young law- 
yer was worsted in argument and on points 
of law by the tall, thin, angular and peculiar 
acting attorney, he thought that now was the 
time to act the mimic and go through the 
performances just as Ellis acted in the court 
room. There was a general titter all over the 
court room for the imitation was complete. 
Ellis sat there without cracking a smile and 
apparently not observing the clever trick. 
When he arose to reply he said to the jury 

““Gentlemen of the jury, You have just 
heard and seen a man talk who had all the 
elements and actions of a smart man, but he 
talked like a d— fool.” 


Judge Thompson.—Ex. Judge Wm. G. 
Thompson during the seventies was a mem- 
ber of congress and a devoted Union man and 
frequently used to wave the bloody shirt. 
He was on the election committee, where 
the agnostic Colonel Ingersoll] appeared almost 
daily in trying the contested election suits 
which came up from time to time. 

One moring before the board met Col. 
Ingersoll came in smoking while the Judge 
sat there attending to some affairs which 
were about to come up. As the colonel 
sat down he looked over towards Judge 
Thomson and said, ‘‘ Mr. Thomson, I like 
you.” This remark from the brilliant agnostic 
pleased the Congressman and he replied, 
‘“Why do you like me Colonel?” ‘“ Well,” 
replied Ingersoll, ‘‘when I prove that my client 
was running on the straight republican ticket, 
I have won my case with you, but it takes 
a lot more to convince the other members 
of your committee.” 


The Price of Justice.— During the early sixties 
there was one §S who was known all 





over Iowa as one of its most brilliant law- 
yers but who had a failing—that of get- 
ting drunk. One morning during the early 
opening of the supreme court entries were 





made and motions passed on when S—— 
arose and in a somewhat guttural tone 
asked, what had become of case no. — 
The chief justice said ‘‘ The case has not 
been passed upon.” 

S not to be nonplussed replied, ‘‘ Mr. 
Chief Justice, My client is poor, he needs the 
money and this is the only case I have now 
pending in your court, and I need my fees, 
I’ll just give you $5.00 to decide that case 
right now.”’ 

The justice called for order and replied, 
“this is a court of justice and we must not 
be insulted in this manner.”’ §S thought 
he was misunderstood and he replied, ‘I beg 
your pardon your honors, I did not mean 
$5.00 for all, I meant $5.00-apiece,”” and while 
the laugh became general, the attorney was 
led out of the court room to sober up. ; 








Judicial Expedition.— Milo. P.. Smith, 
judge of the district court of the 18th judi- 
cial district of Iowa, after being in active 
practice for more than forty years was ele- 
vated to the bench, and on assuming the 
duties of his office began at the first term to 
go over the cases and see what disposition would 
be made of them, as he was opposed to the 
dilatory methods of many of the lawyers 
of his district. 

He came to a case and called out, ‘* Did 
you get this case by heirship’?”’ The lawyer 
being nonplussed said, ‘‘ Well, if I did, I am 
willing to quit claim all my interest in it 
now.” 

““Well”’ replied the judge, “off it goes as so 
much driftwood.’’ Coming to another case 
he asked, ‘‘ Is there anything left in case no.—?”’ 
The attorney jumped up and said, “ Yes, I 
have a filing fee and a copy fee, I wish to 
get. It should stay on on that account.” 
Smith looked up and said, when the law 
business gets down to a traffic in copy fees, 


you better close up shop young man,” and 
off the case went like many others. 
In making an assignment one member 


of the firm wanted time as the other mem- 
bers of the firm would be busy in other parts 
of the country. ‘‘Well,’” said the judge, ‘in 
case your firm is leading such a strenuous 
life you better take in some more new blood 
and try and catch up with the procession.’» 
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